REDACTED —FOR PUBLIC INSPECTION

COMMONWEALTH OF MASSACHUSETTS
DEPARTMENT OF TELECOMMUNICATIONS AND ENERGY

Inquiry by the Department of Telecommunications )
and Energy into Bell Atlantic’'s Compliance with ) D.T.E. 99-271
Section 271 of the Telecommunications Act of 1996 )

JOINT DECLARATION OF ANNETTE GUARIGLIA, KAREN KINARD
SHERRY LICHTENBERG AND ARLENE RYAN
On Behalf of MCI WorldCom, Inc.

Based on our persond knowledge and on information learned in the course of our
duties, we, Annette Guariglia, Karen Kinard, Sherry Lichtenberg, and Arlene Ryan, declare asfollows:

1. My nameis Annette Guariglia. | am Senior Andyst, Northern Region Locd
Compstition Group, for MCI WorldCom. | am responsible for representing MCI WorldCom in state
commission proceedings in various states (including Massachusetts), performing policy andyss,
providing witness support, and participating in section 252 negotiations and in collaborative forums
sponsored by state commissions.

2. My nameis Karen Kinard. | am an Senior Staff Member in MCI WorldCom's
Nationa Carrier Policy and Planning organization. | am responsible for performance measurement
development for MCl WorldCom, and | was a key developer of the Local Competition Users Group's

verson 7 Service Quality Measurement document released in August 1998. | have al'so been MCI
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WorldCom' s lead representative in carrier-to-carrier performance measurement and remedy discussions
in New Y ork, Pennsylvaniaand New Jersey.

3. My nameis Sherry Lichtenberg. | am Senior Manager, Product Devel opment,
for MCl WorldCom. My duties include designing, managing and implementing MCI WorldCom's
provison of loca telecommunications services to resdential customers on amass market basisin New
York and nationwide. | am responsible for operation support systems (“OSS’) interfaces throughout the
country, aswell asfor facilities testing.

4, My nameis Arlene Ryan. | am a Senior Locd Implementation Specidist for
MCI WorldCom. Inthat capacity, | act asaliaison between various organizations within MCl
WorldCom and incumbent locdl exchange carriers, including Bl Atlantic. My responghilitiesinclude
participation in collaborative process improvement forums designed to facilitate MCl WorldCom's
implementation of local exchange servicein the Northeast region.

INTRODUCTION AND OVERVIEW

5. The purpose of this Joint Declaration on behaf of MCI WorldCom isto
respond to claims made by New England Telephone and Telegraph Company, d/b/a Bdll Atlantic-
Massachusetts (“BA-MA”) in this proceeding and to describe severd waysin which BA-MA has not
fully complied with the fourteen point “competitive checklist” set forth in section 271 of the
Tdecommunications Act of 1996 (the “Act”). In doing this, we will emphasize the effect BA-MA's

actions have had on MCl WorldCom's efforts to effectively enter the market for loca
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telecommunications servicesin Massachusetts. This Joint Declaration will aso addressBA-MA's
performance measurements and the need for meaningful performance remediestied to each
measurement.

6. In New York, Bell Atlantic, with the assistance and supervision of the New
Y ork Public Service Commission (“*NYPSC”), has made great progress towards fully implementing
section 271's competitive checklist. But here, BA-MA has made little progress toward achieving this
god. Sgnificant obstacles to meaningful competition in Massachusetts remain. These include:

. BA-MA’sfalureto provide CLECs with existing combinations of UNES, including both
the full combination of network eements (UNE-Platform) and the combination of loop
and trangport (Expanded Extended Link), on reasonable and nondiscriminatory terms;

. Deficiencies with respect to BA-MA'' s provisoning unbundled loops, including
sgnificant problems with the basic ddlivery process for new loops and BA-MA's
discriminatory policy of refusing to unbundle loops served by IDLC or through optica
remote switching modules and instead requiring use of inferior and often unavailable
dternate fadllities,

. Limitations on red-time, mechanized access to pre-ordering loop information critica to
the provisoning of DSL services, and excessive loop conditioning charges, and

. The lack of tegting to verify the sufficiency of BA-MA'’s unbundled switching, and other
systems.

7. BA-MA aso falsto satisfy section 271 because its performance measurements
and remedies are inadequate. BA-MA has yet to include in its performance plan dl of the
measurements and standards that have been ordered in New York. Meanwhile, those measurements

and gandards that BA-MA has included in its performance plan are woefully deficient. Findly, BA-MA
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IS not subject to sufficiently severe remedies when its performance fals below the required standards.

BA-MA’SIMPLEMENTATION OF THE COMPETITIVE
CHECKLIST CONTAINED IN SECTION 271 OF THE ACT

Accessto Unbundled Network Elementsin Combination

8. Inits affidavitsin the current proceeding, filed prior to the FCC's order
promulgating anew Rule 319,' BA-MA agreed on paper to make available dl individuad UNEs included
in the origind Rule 319 and exigting interconnection agreements. BA-MA further recognized that it was
obligated by the decision of the Supreme Court reingtating Rule 315(b), as well as orders of this
Department,? to “make existing combined UNES, including UNE plaiform, availableto dl CLECsin
their combined form.” Affidavit of PaulaL. Brown on Behaf of BA-MA (May 24, 1999) (“Brown
Aff.”), 121. Unfortunately, BA-MA hasfalen wel short of meeting this obligation with respect to both
the combination of loop and trangport, commonly called an EEL, and with respect to the combination of
al network elements, the UNE-Platform (“UNE-P’).

9. Expanded Extended Link. BA-MA hasfiled a proposed tariff for Expanded

1See Third Report and Order and Fourth Further Notice of Proposed Rulemaking, In the
matter of the Implementation of the L ocal Competition Provisions of the Telecommunications Act of
1996, CC. Docket No. 96-98 (adopted Sept. 15, 1999) [hereinafter “Rule 319 Order”]; as modified
by Supplemental Order, In the matter of the Implementation of the L ocal Competition Provisions of the
Tdecommunications Act of 1996, CC. Docket No. 96-98 (adopted Nov. 24, 1999) [hereinafter
“Supplementa Order”] .

’See AT&T Corp. v. lowa Utils. Bd., 119 S. Ct. 721, 737-738 (1999); Consolidated
Petitions of New England Teephone and Telegraph Co., gt d., pursuant to Section 252(b) of the
Telecommunications Act of 1996, DPU/DTE 96-73/74 et d., Phase 4-J Order (MA. DTE March 19,
1999), a 9-10 [hereinafter Consolidated Arbitrations, Phase 4-J Order].
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Extended Link (EEL ), a combination of unbundled loop plus transport which could reduceaCLEC's
need for collocation by enabling the CLEC to carry traffic from a customer to aremote centra officein
the LATA whereit has acollocation.® This offering, however, is replete with discriminatory restrictions
and costs which demongtrate how far BA-MA hasto go to fulfill the requirements of the section 271
checklist.

10. BA-MA damsthat EELs are not existing combinations of UNES under Rule

315(b), the Supreme Court’sdecision in AT& T Corp. v. IUB, and this Department’ s orders, and thus

that its provison of EELsis“voluntary.” BA-MA, however, isfundamentaly wrong in its pogtion that
EEL s are “new combinations’ of UNEs. An EEL issmply acombination of loop and transport. BA-
MA has stated that it sdls at retall private lines, see Technical Session, DTE 99-271 (Nov. 19, 1999),
vol. 10 at 1953, which are made up of the very same combination of network elements. Moreover,
BA-MA admitsthat acarrier such as MCl WorldCom that purchases service out of an access tariff is
purchasing loop and transport, id. at 1972, and could provide its own dia tone over these facilities,

provided it had its own switch. 1d. at 1973-74. Thisisin fact precisdly how MCI WorldCom has

3See BA-MA Response DTE-RCN 1-1 (Sept. 24, 1999).

“Relevant provisions of the proposed tariff were attached by BA-MA in response to discovery
requests DTE-RCN 1-4 and 1-5 (September 24, 1999). This Department must evaluate BA’ s offering
of this UNE combination by reference to the tariff terms;, BA-MA had received no ordersfor EEL as
of September 24, 1999, see BA-MA Response, DTE-RCN 1-1 (September 24, 1999), nor
apparently as of November 19, 1999. See Technica Session, DTE 99-271 (Nov. 19, 1999), val. 10
at 1921. Moreover, asthe tariff has not yet been approved, CLECs including MCI WorldCom cannot
in fact currently order EEL s without amending their interconnection agreements. See Technical Sesson,
DTE 99-271 (Nov. 19, 1999), vol. 10 at 1970-71.
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begun to provide local service to many business customers in Massachusetts because of BA-MA's
refusal to make loop and transport available at UNE rates. Consequently, it is clear that |oop-transport
combinations dready exist within the BA-MA network for retail purchase, even before taking into
account any internd BA-MA uses of this combination.

11. Accordingly, pursuant to the FCC”s new Rule 319, BA-MA islegaly obligated
to make ths combination of network eements available to CLECs, at least in most situations® The FCC
stated that, & aminimum,

To the extent an unbundled loop isin fact connected to unbundled dedicated transport,
the statute and our rule 51.315(b) require the incumbent to provide such eementsto
requesting carriersin combined form. . . . [I]n specific circumstances, the incumbent is
presently obligated to provide access to the EEL. In particular, the incumbent LECs
may not separate loop and transport elements that are currently combined and
purchased through the special accesstariffs. Moreover, requesting carriersare

entitled to obtain such existing loop-transport combinations at unbundled network
element prices.

°In the Rule 319 Order, the FCC declined to address whether ILECs should be required to
combine unbundled network eements that are not dready combined, as well as the related question of
whether “currently combines’ in Rule 315(b) means “ordinarily combined within their network, in the
manner in which they are typically combined,” citing the pending Eighth Circuit ruling on reingtating
Rules 319(c)-(f). Rule 319 Order, 11476-79. The FCC nonetheless indicated its continuing support
for these rules, which would require ILECs to make UNE combinations available for new service,
explaining that the basis of the Eighth Circuit’ sinvaidation of these rules was based on the supposition
that “unbundled” means “physicaly separated” rgected by the Supreme Court in JUB. Seeid. at 1
481-82.

In light of the clear anticompetitive effects of limiting the availability of EELsto provide locd
service, pending the outcome of the Eighth Circuit case, this Department should adopt a broad
definition of “exising combination” that will ensure that CL ECs have nondiscriminatory access to new
exemplars of UNE combinations that BA-MA routindy providesto itsdf and to itsretall customers.
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Rule 319 Order, 1 480 (emphasis added). ©

12. In a Supplemental Order amending its Rule 319 Order, the FCC made clear that
while it would reserve judgment on whether 1XCs could obtain combinations of unbundled loop and
trangport purdly as a subgtitute for specid access until the conclusion of its Fourth FNPRM, an ILEC
many not congran the avallability of unbundled |oop-transport combinations “if an IXC uses
combination of unbundled network dements to provide a sgnificant amount of loca exchange service, in
addition to exchange access service, to a particular customer.” Supplemental Order at [ 2,5. The
Commission thus went on specificdly to sate that its Supplementa Order “does not affect the ability of
competitive LECs to use combinations of loops and transport (referred to as the enhanced extended

link) to provide locd exchange service” 1d. a 5. BA-MA's offering runs afoul of dl of these holdings.

13. On the pricing front, in addition to the recurring and nonrecurring charges
associated with the e ements comprising the EEL,, BA-MA adds recurring and highly anticompetitive
glue charges. Specificdly, BA-MA plansto assessa*“combination” charge, the basis of which isentirely
unexplained, and a“connection” charge “to recover the additional cost associated with the network
Investment necessary to connect the network elements associated with EEL and/or to provide test

accessto EEL.” Proposed BA tariff DTE MA No. 17, § 13.5.1.A; BA-MA Response DTE-RCN 1-4

6 BA-MA’singgencethat dl EELs are“new combinations’ isincongsent even with its own

impoverished reading of Rule 315(b) in the context of UNE-P, where, as demongtrated below, BA-
MA at least recognizes that UNES combined to provide existing loca service are “existing
combinations’ which must be provided together, a the sum of their eement cods.
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(September 24, 1999). BA-MA has offered no factual cost justification for either charge, nor even an
explanation of the difference between thetwo. Indeed, the “connection” charge appears to duplicate
charges dready covered in the individuad eement rates, such asthe costs of testing. BA-MA'’s
proposal to collect recurring glue chargesis dl the more outrageous since BA-MA has not even
provided documentation that would support a nonrecurring charge for any independent and thus
otherwise uncompensated costs associated with provisoning an EEL. The glue charges BA-MA
proposes for EEL are highly discriminatory, for they bear no gpparent relationship to costsincurred by
BA-MA and thus can be set a an arbitrary leve to provide aleverage that will dlow BA-MA
consistently to underprice its competitors.”

14. BA-MA dso imposesillegitimate and anticompetitive regtrictions on the
composition and use of EELs. BA-MA proposes to provide EEL s comprising only two-wire anaog or

digita loops, DSL1 or DS3 transport, and associated multiplexing. See Proposed BA tariff DTE MA

"BA-MA’s EEL offering dso states that SAC and IAC charges associated with collocation will
apply. See Proposed BA-MA tariff DTE MA No.17, Section 13.15.1.C. Buit the entire purpose of
the EEL isto avoid the costs associated with collocation. The collection of some other chargesin
addition to the SAC in conjunction with offerings other than EEL s has proven highly discriminatory.
Specificdly, the SAC, or Service Access Charge, recovers the cost of pre-wiring from the CLEC
collocation cage to the Main Didtribution Frame. BA-MA aso assesses a Central Office Wiring non-
recurring charge, which includes cogts associated with running ajumper from the Main Ditribution
Frame (“MDF") to the CLEC collocation cage (which cogts are dready inflated by generous
alowances of work timefor thislabor.) BA-MA has assessed its Centra Office Wiring non-recurring
charge in Stuations where it has already assessed the SAC, thereby discriminating by double-collecting
the costs of connecting the CLEC collocation to the MDF.  Where CLECs have dready paid for pre-
wiring through the SAC, the only additiond work for which BA-MA should be compensated is limited
work a the MDF, referred to by BA-MA as “cutting down”. Thisand any other instances of double
collection must be diminated before BA-MA can be found to satisfy section 271.
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No. 17, 8 13.1; BA-MA Response DTE-RCN 1-5 (September 24, 1999). It refusesto provide four-
wire loops as a part of this offering, despite the fact that it offers private line service in Massachusetts at
Speeds higher than that provided over atwo-wire andog loop, and makes four-wire EELs available in
New York. See Technicd Session, DTE 99-271 (Nov. 19, 1999), vol. 10 at 1952-53, 1976; see dso
Technical Session, DTE 99-271 (November 18, 1999), vol. 9 at 1781-83 (indicating that BA-MA does
not offer DS-1 grade loops as EELS). BA-MA admits that there is no technica reason for this limitation.
See Technica Session, DTE 99-271 (Nov. 19, 1999), vol. 10 at 1971-72. Instead, BA-MA merely
judifiesit by sating thet in its view, “[anything beyond two-wire anadlog or two-wire digital in [BA-
MA'’g| view would not be used for basic loca exchange service,” but would be used to serve large
businesses. See Technicd Session, DTE 99-271 (Nov. 19, 1999), val. 10 at 1975-76; seedsoid. at
1953. Butitisnot BA-MA'’s prerogative to determine what facilities CLECs may use, or how to
provide competing service. By refusing to provide four-wire loops as part of EELs, BA-MA in effect
refuses to provide adequate means of combining one type of UNE — the four wire loop — with transport.
Thisrefusd is dearly discriminatory, and goes hand in hand with other illegitimate use redtrictions on
EEL, discussed below.

15.  InMassachusetts, Bell Atlantic also refuses to make available EEL s thet include
concentration equipment using the GR-303 protocol, an option it offersin New York. Concentration
devices permit afar more efficient use of facilities, dlowing up to 144 voice grade loops to share the

capacity of one DS1 interoffice trangport, as opposed to the 24 loops to one DS1 provided by smple
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multiplexing. In other words, GR-303 eliminates the need to dedicate a DS-0 circuit of interoffice
trangport to each and every voice grade andog loop and thus reduces the costly “idle’ transport
capacity that isinevitable with a one-to-one correlation. Without this technology, use of EELsin many
circumstances is not cost effective. Because the transport element of the combination is priced on a
distance-sengitive basis, it is expendve to run EELS, particularly from remote areas to a collocation
located in an area the denser population of which justifiesitsingdlation. Without concentration, the
costs of EEL sto serve such customers are generally prohibitive.

16. In explaining its refusal to offer concentration, BA-MA indicated thet it is not
deploying GR-303 in its network, and thus contended that MCI WorldCom had no ground to demand
ingtallation of and access to this equipment. See Consolidated Petitions of New England Telephone and
Telegraph Co., et d., pursuant to Section 252(b) of the Telecommunications Act of 1996, DPU/DTE
96-73/74 ¢t d., Phase 4-K Order (MA. DTE May 21, 1999), at 20 [hereinafter Consolidated
Arbitrations, Phase 4-K Order].2  BA Proprietary Begin** REDACTED **BA Proprietary End
See BA-MA Response DTE-MCI W 2-60 (September 24, 1999) & attachment. Becauise these
facilities are available for its own use, BA-MA should be required to provide GR-303 capabilitiesto
CLEGCs, in order to fulfil the nondiscrimination requirements of section 271.

17. BA-MA'’s proposed tariff aso imposesillegitimate use redtrictions, requiring

8This Department did not in the course of the consolidated arhitrations reguire BA-MA to
modify the terms of EEL offering, dthough it indicated that tariff prices would be subject to further
review. Consolidated Arbitrations, Phase 4-K Order at 19, 21.
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that CLECs certify, with back-up audits that could revea proprietary information, that the EEL isbeing
used at least 50% for switched loca exchange service and associated switched access.  See Proposed
BA tariff DTE MA No. 17, § 13.1.1.A; BA-MA Response DTE-RCN 1-5 (September 24, 1999);
Technical Session, DTE 99-271 (Nov. 19, 1999), vol. 10 at 1951-52. BA-MA has no technical
judtification for this restriction, but imposes it merdly based on its own view that it is “voluntarily”
providing combinations thet it believes are sufficient to provide “ basic locd-exchange service.”
Technica Sesson, DTE 99-271 (Nov. 19, 1999), vol. 10 at 1951. This anticompetitive audit
requirement is plainly contrary to the order of the FCC, which prohibits ILECs from auditing CLEC
usage of loop-transport combinations.  See Supplemental Order, 15, n.9.° Likewise, BA-MA
requires that the EEL not be connected to any BA-MA switch or used in conjunction with any other
BA-MA service. See Proposed BA tariff DTE MA No. 17, § 13.1.1.C, B; BA-MA Response DTE-
RCN 1-5 (September 24, 1999). These redtrictions, by which BA-MA triesto direct its competitors
busness and tifle innovation, are plainly anticompetitive,

18.  Asrecently as November 19, 1999, BA-MA confirmed that it would not
convert an exigting loop and transport combination used for local service but purchased out of a specid
access tariff into an EEL. See Technical Session, DTE 99-271 (Nov. 19, 1999), vol. 10 at 1974-75.

Despite the FCC’ s recent Rule 319 Order, BA-MA wrongfully contends that it is not “yet” required to

®The FCC' s order also imposes no specific loca service percentage on use of loop-transport
combinations, and establishes a presumption that the CLEC “is providing sgnificant locd exchange
sarvice if the requesting carrier is providing dl of the end user’slocad exchange service” Supplementa
Order, 15, n.9.
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do so by the FCC. See Technica Session, DTE 99-271 (Nov. 19, 1999), val. 10 at 1976. But the
FCC's order clearly requires ILECsto provide these e ements in combinations when those combinations
of dements have dready been provided to acustomer asa“sarvice” Inthisrespect aswdl, BA-MA’s
sarvice offering even on paper does not comply with federd law.

19. MCI WorldCom'’ s experience bears out that BA-MA intends to stick by the
discriminatory terms of its EEL tariff. By letter of May 26, 1999, MCl WorldCom renewed its request
of August 1997, pursuant to its interconnection agreement with BA-MA, that BA-MA provide all
combinations of 4-wire DS-1 local loop and DS-1 dedicated transport at UNE rates. Because of BA-
MA’s prior refusal to provide these interconnection T-1s at UNE rates, MCl WorldCom had ordered
severd hundred of them under BA-MA'’s intergtate access tariff (Att. 1, attached hereto). In aletter of
response dated June 25, 1999, BA-MA replied that changesin the law meant that BA-MA was not
required to provide UNE combinations, and would provide them only pursuant to a voluntary offering.

It thus suggested that in New Y ork, 4-wire T-1s might be converted to BA-NY’'s EEL offering, and that
once BA-MA’s newly filed EEL tariff was approved, MCl WorldCom might carry out conversonsin
Massachusetts in accordance with that tariff (Att. 2, attached hereto). However, since 4-wire loops are
unavailable in the proposed Massachusetts EEL tariff, such a suggestion is nonsensicdl.

20. On September 15, 1999, MCI WorldCom again wrote BA-MA to demand the
immediate converson to UNE pricing of its dready-existing interconnection T-1s, which combine loop

and transport and carry MCl WorldCom didtone, on the grounds that such circuits were clearly
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“exiging combinaions’ within the meaning of this Department’s order for BA-MA to make dl existing
combined UNEs available in their combined form. Thisletter also noted this Department’ s ruling that the
price for such a combination would be the sum of the individua rates for its UNE components—a
conclusion identicd to that reached by the FCC in its recent Rule 319 order (Att. 3, attached hereto).
On October 13, 1999, BA-MA responded by claming that it was necessary to amend the
Interconnection agreement between the parties, which is silent on the subject of EEL s, and proposed an
amendment under which BA-MA would provide EEL s in accordance with its proposed EEL tariff —
with the discriminatory terms and conditions described above — pending approvd by this Department,
and in accordance with the approved tariff thereefter (Att. 4, attached hereto). In sum, then, BA-MA
has three times regjected a specific request to honor its clear obligation under the precedents of this
Department and the FCC, to supply at the mandated UNE rates the |oop-transport combination
requested by MCI WorldCom, whichisin fact dready in use by MCI WorldCom pursuant to specia
access tariffs.

21. UNE Platform. MCI WorldCom's experience in New Y ork demonstrates
that where UNE-P is practicaly available, competitive resdentid service on a broad geographic scde
and in atimdy fashion will fallow. Since obtaining UNE-P on reasonable and nondiscriminatory termsin
New Y ork, MCl WorldCom has provisoned over 160,000 residentid linesin the state. UNE-Pis
critical to creating resdential competition because it permits a CLEC to offer local service before it has

established the customer base necessary to sustain the consderable investment required to provide
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sarvice over itsown facilities. Meanwhile, unlike resde, UNE-P sustains the potential for aCLEC to
use those facilities to provide different service options than those made available by BA-MA. See
Technical Session, DTE 99-271 (Nov. 19, 1999), val. 10 at 1958-59. Even where MCl WorldCom
has begun to build its own facilities, it would still remain largely dependent on BA-MA for loops to serve
resdentid customers. Bell Atlantic’s performance on loop hot cuts for business customersin both New
Y ork and Massachusetts indicates that this provisoning process can not now be religbly scded for the
volume of loops required to offer resdentid service. Unfortunately, BA-MA’s UNE-P offering isfilled
with unreasonable and discriminatory conditions and costs that make its use infeasible for competitors
such as MCI WorldCom.

22.  While purporting to recognizeits obligation to provide UNE-Pin affidavits filed
in this proceeding last May, BA-MA held out the progpect that it would be relieved of this obligation if
the FCC’ s then-pending decision on a new Rule 319 did not require unbundling of one or more elements
of the platform.X® It then proclaimed that it would offer UNE-P only through 2003 for al residentia
customers and for business service in centra offices without collocations, at the sum of the UNE prices
and other non-recurring charges established by the Department. See Brown Aff. 12. Theseinitid
indications that BA-MA did not intend willingly to offer UNE-P on reasonable and nondiscriminatory

terms were confirmed and fleshed out in a subsequent compliance filing in this Department’ s section 252

19The FCC'srevised Rule 319, of course, reaffirms the requirements to unbundle the basic
UNESs contained in its origind order, continuing the obligations of dl ILECsto provide UNE-P. See
Rule 319 Order.
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dockets, where BA-MA detailed its UNE-P proposal. See BA-MA Compliance Submisson on

Unbundled Network Element Provisoning, DPU 96-73/74 et d.,Consolidated Arbitration Proceedings,

(submitted June 18, 1999) [hereinafter “BA Compliance Filing"].™
23. BA-MA congrues its obligation to provide “existing combinations’ at UNE
prices to apply only to the eements used to provide existing service — in other words, to migrations of

current Bell Atlantic customersto CLECs.!? Thisis unacceptable. BA-MA contends that this

1At the Technica Session held on November 19, 1999, BA-MA indicated that it would be
making changesto this “compliance filing” to be “more congstent with the redtrictions that the FCC
included in its recent order.” Technical Sesson, DTE 99-271 (Nov. 19, 1999), val. 10 at 1927.
These modification have not yet been proposed and so MCI WorldCom cannot comment on them at
thistime.

2Even BA-MA’s basic UNE-P offering for migrations of exigting serviceisnot unproblematic.
First, UNE-Pis not currently tariffed (nor is tariffing immediately planned), see Technicd Sesson, DTE
99-271 (Nov. 19, 1999), val. 10 a 1959, but rather is available only pursuant to interconnection
agreements. |d. at 1939. Although the DTE has ordered rates for the UNES that comprise UNE-P
and those dements and rates are contained in MCl WorldCom' s interconnection agreement, the
present interconnection agreement between MCl WorldCom and Bell Atlantic does not address UNE-
P specificdly. Because BA-MA continues to refuse to provide MCI WorldCom with UNE-P until its
interconnection agreement is modified to address UNE-P specificdly, this existing combination isnot in
fact available to MCI WorldCom at UNE rates.

Second, current rates for UNE-P and its component UNEs are il in excess of the true
TELRIC rates mandated by the FCC. For example, based on BA-MA'’ s inputs, the Department
caculated TELRIC costs assuming the use of DL C facilities based on the TRO08 standard. BA-MA
Proprietary Begin** REDACTED **BA-MA Proprietary End See BA-MA Response DTE-
MCI W 2-60 (September 24, 1999) & attachment. Recognizing this discrepancy, state commissionsin
both New Y ork and Pennsylvania have or are reconsidering their TELRIC rates, understanding that a
forward-looking price methodology should incorporate these smaller cost inputs. See Opinion and
Order, Joint Petition of Nextlink Pennsylvania, Inc., et d., Docket Nos. P-00991648 & P-00991649,
(PA PUC Sept. 30, 1999), at 69-70; Order Directing Rate Reductions, NY PSC Case 95-C-0657 &t
d. (Oct. 21, 1999) at 11. This Department also should reexamine its UNE rates, including the rates for
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Department required nothing more in the consolidated arbitration proceedings, when it ordered BA-MA
to make “exigting combined UNES, including the UNE platform, avalable to dl CLECsin ther
combined form.” Consolidated Arbitrations, Phase 4-J Order at 9-10 . Thisinterpretation runs contrary
to the plain language of the Department’ s order, which draws no distinction among customers using the
full combination of UNEs. In fact, to do so would be grosdy anticompetitive. The combination of
eements BA-MA providesto “new ingals’ isidenticd to that which it usesto provide serviceto
exising customers. Indeed, in the many cases in which the new ingdl represents a second ling, BA-MA
Isusudly dready serving the same customer using the same combination of eements, at least up to the
loop. Moreover, thereis aready a mechanism to compensate BA-MA for ingtaling any new loops
needed to initiate new loca service, in the form of an NRC for this specific task.

24, Basad on this false distinction between “new” and “old” lines, BA-MA
proposes that where a CLEC seeks to provide new loca service, BA-MA will “voluntarily” providethe
combination of dl network elements, subject to a“glue charge” AsBA-MA fredy admits, this“glue
charge’ isnot based on BA-MA'’s cogts of combining the elements. See Technica Sesson, DTE 99-
271 (Nov. 19, 1999), vol. 10 at 1944-46. Rather, BA-MA proposes monthly recurring costs of $4.69
for asingle voice grade circuit, $6.23 for aDS1 and $33.46 for a DS3 “are based on BA-MA's

estimate of the collocation expenses that a CLEC will avoid though the purchase of BA-MA combined

UNE-P. UNE price issuesinvolving BA-MA must be resolved prior to BA-MA obtaining this
Department’ s endorsement for section 271 approva, in order to ensure that the mandate of
nondiscriminatory access to network dements ismet. See47 U.S.C. 8 271(c)(2)(B)(ii).
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UNEs” BA Compliance Fling & 6. BA-MA'’s only explanation for imposing this glue charge, which it
does not assessin New Y ork, see Technical Session, DTE 99-271 (Nov. 19, 1999), vol. 10 at 1943-
1944, isthat it proposed it in response to this Department’ s mention of glue chargesin its Phase 4-J
order. See Technica Session, DTE 99-271 (Nov. 19, 1999), val. 10 at 1944-46. But nowhere did
this Department suggest that BA-MA could impose a non-cost based, arbitrary charge.

25. If CLECs cannot competitively offer second lines to customers, or any linesto
new customers, they will be severdly impaired in ther ability to compete in Massachusetts. In addition
to persons moving to new residences, industry projections indicate that second lines, whether for data,
or to accommodate the calling needs of multiple member households, are and will continue to be a
Substantia growth areafor locd service. MCI Proprietary Begin** REDACTED **MCl
WorldCom Proprietary End Asamatter of business development, it is essentid that MCl WorldCom
be able to provide new service as well as migrate customers from BA-MA. And evenif it wished to do
s0, MCl WorldCom could not target its marketing only to customers exigting telephone lines.

26. If MCl WorldCom tried to enter the resdentia market in Massachusetts using
the current limited UNE-P offering, it would have either to turn away requests for new service, thereby
dienating new customers and undermining its generd reputation as a viable dternative to BA-MA, or
lose money on those new ingdlations as aresult of BA-MA's prohibitive and unjustified glue charges.
The former aternative would damage MCI WorldCon' s reputation just asit is starting out in the

market. It would result in a de facto two-class system, in which holders of exigting lines have the
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opportunity to take advantage of competitive dternatives, but BA-MA continues to hold amonaopoly on
new service. Thelatter dternative is not economicaly feasible. 1n the world of residentid service,
margins are extremely thin. 1n sum, BA-MA'’s sdf-interested attempt to recapture even a part of the
very substantia cogts of collocation that CLECs are attempting to minimize to make market entry
economicaly feasble will kegp CLECs out just as effectively as the collocation requirement itself. This
Is certainly not the open market which the 1996 Act mandates.

27.  The clear competitive harm from BA-MA'’s proposd for “new service” UNE-P
Isincreased by the mechanism that BA proposesto enforceit.  If, within 9x months of theinitiation of
sarvice, any BA-MA retall customer chooses to switch his service to a CLEC who leases the full
combination of UNES, the CLEC will automaticaly be assessed a* quick flip” charge equivdent to two
years worth of the recurring glue charge for that type of loop — $112.56 for asingle loop, $149.52 for a
DSL1, and $803.04 for aDS3 — whether or not the CLEC knows that the customer has been with Bell
Atlantic lessthan 9x months. See Technical Session, DTE 99-271 (Nov. 19, 1999), val. 10 at 1942-
43; BA-MA Compliance Filing a 6. BA-MA'’s proposal would require MCl WorldCom to ask
potentia customers how long they had been with BA-MA, and then decline to serve them if they had
been with BA-MA less than six months, because the costs of acquiring their business would be
prohibitive. Six monthsishardly a“quick flip” given atruly competitive market and number portability,
asthe substantiad churn seen in the long distance market indicates. Moreover, BA-MA’s six-month

monopoly would doubtless be stretched even longer, as a customer is unlikely to come back quickly to a
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CLEC who once turned them away.

28. BA-MA does not assessa“quick flip” chargein New Y ork or any other Sate.
See Technica Session, DTE 99-271 (Nov. 19, 1999), val. 10 at 1943; BA-MA Response DTE-
MCIW 2-13 (September 24, 1999). The reason isclear: A more blatant attempt to restrict consumer
choice and customer movement, harm competitors and impede their growth, and otherwise maintain
BA-MA’s higtoric monopoly cannot be imagined. This quick flip charge issmply aremedy on CLEC
success in providing attractive competitive dternatives.

29. BA-MA aso places a sunset of 2003 on its offering of “new” UNE-P. Thereis
no technicd reason for thisredtriction. See Technical Session, DTE 99-271 (Nov. 19, 1999), vol. 10 at
1946. Thislimitation is absolutely unjustified, anticompetitive and unlawful. The FCC's new Rule 319
order clearly rgects sunsets for unbundling. See Rule 319 Order at 1 152. Aslong asthe FCC or this
Department requires that the components of UNE-P be unbundled, BA-MA is required to provide
nondiscriminatory access to them, in amanner that permits their combination. Placing any arbitrary time
limit on the avallability of this combination will undermine its use and harm competition. In the face of a
sunset, MCl WorldCom would dternatively (1) have to commit to provison facilities sufficient to
support the service now provided by UNE-P by the time that the UNE-P offering expires, a busness
judgment that may be unjudtified or impossible to make on the basis of current market data, in
anticipation of an expiration three years away; (2) have to be prepared to convert UNE-P customers to

resdle a aresde price that does not support CLEC entry; or (3) be prepared to loseits customersin
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three years, giving BA-MA asggnificant windfdl of returned business. Given this Hobson's choicein
Massachusetts, MCl WorldCom would likely chooseto focusitsloca service efforts in adifferent state
which it has some prospect of retaining its cusomers over the long term.

30. BA-MA imposes an additiond anticompetitive condition on new UNE-P sarvice
for busness: it refuses to make this combination available if even asingle CLEC is collocated at the
centrd office serving the customer in question. See Technical Session, DTE 99-271 (Nov. 19, 1999),
vol. 10 at 1946-47.2* BA-MA would enforce this restriction even if the only collocation were that of a
data CLEC that did not offer any voice service. See Technical Session, DTE 99-271 (Nov. 19, 1999),
vol. 10 at 1955-56. Thislimitation isaso unlawful after the FCC's Rule 319 Order requiring that al of
the component e ements of the UNE-P must be unbundled. It isaso clearly anticompetitive, for it
means that as soon as a single CLEC collocates, no other competitor will be able to serve customers at
that centra office without collocating — thereby requiring other CLECs to own network facilities, in
contravention of this Department’ s orders and the decision of the Supreme Court.

3L Thislimitation is aso degply anticompetitive because of the difficulties with

collocation. First, MCl WorldCom has no information about the location of other CLECS collocations

BIn New York, the use of UNE-P for businessis limited to those centra offices where fewer
than two collocations exist, and even this more liberd restriction has prevented MCI WorldCom from
using UNE-P to offer business service, impeding the development of the most robust comptition there.

14See Consolidated Arbitrations, Phase 4-E order at 13-14; Consolidated Arbitrations, Phase
4-J Order at 5, n.8 (citing Supreme Court affirmation that CLECs need not own facilities to access
UNES).
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to usein planning, and so will not know in advance that some single competitor is about to invest in
fecilitiesin an area (reveding locations where collocation is planned is tantamount to describing a
CLEC shbusiness expansion strategy). Second, thereis no reason to bdieve that the collocating CLEC
will be willing or technicdly able to alow MCl WorldCom to useits collocation to provide service to its
customers. Third, even if MCI WorldCom were prepared to collocate as wel in an office, there might
not be available space for such a collocation. Findly, even if MCl WorldCom is able to proceed with
collocation, a sgnificant expense, this effort will take a least 9x months to complete, delaying MCl
WorldCom' s ability to provide service and thus to give customers served by that centrd office
competitive choices.

32.  Thetota effect of BA-MA'’s redtrictions on UNE-P for new saervice ordersis
clear. At best, there will be no competition for new lines, resulting in atwo-class market in which
exiging customers can get competitive dternatives, but BA-MA maintains a monopoly on new service.
At worse, CLECswill abandon their efforts to enter the resdential market in Massachusetts atogether.
These are not the hdlmarks of an irreversibly open local market, and cannot be squared with the
objectives of the Act and the requirements of section 271.

33. Other UNE Combinations. This Department specificaly ordered BA-MA to

propose a non-discriminatory way of interconnecting new combinations of network eements, other than
through collocation. See Consolidated Arbitrations, Phase 4-K Order a 9, 26-27. To date, BA-MA

has provided no viable response. Relying on its mistaken position that EELs and UNE-P (aswdll asa
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third combination, the switch sub-platform) are “new combinations” BA-MA mantainsthat its
“voluntary” offeringsfor EELs, UNE-P and the switch sub-platform supply dl that isrequired. BA-
MA hasfailed to explain how it will make it possble for MCl WorldCom and others CLECsto
combine the unbundled e ements of BA-MA' s network in new configurations. And, with repect to
“other uncombined UNEs—which may exist in combined form e sawhere in BA-MA’s network”, BA-
MA has merdly stated that it would provide them in accordance with proposas brought by CLECs
under the bona fide request process, including assessing costs of engineering, provisioning, and OSS
development.™ Thisis not sufficient to meet this Department’ s requirement that BA-MA affirmatively
develop dternatives to collocation as means of creating new UNE combinations. Itisaso clearly not
aufficient to carry BA-MA' s burden under section 271 of showing that it in fact, and not merely on
paper, provides nondiscriminatory access to UNEs in accordance with sections 251(c)(2) and
252(d)(2).
Accessto Unbundled L oops

34. In addition to its shortcomings with regard to UNE combinations, BA-MA’s
performance with regard to individua unbundled eements, including the critical bottleneck of the loca
loop, isdso deficient.

35.  Theonly evidence BA-MA has offered to proveit is providing CLECs with

nondiscriminatory access to unbundled loops is the fact that it has provided an insgnificant number of

BBA-MA Compliance Submission on Unbundled Network Element Provisioning,
Consolidated Arbitration Proceedings (submitted June 18, 1999) at 4.
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loops to CLECs over the past three years. See Affidavit of Amy Stern on Behdf of Bell Atlantic-
Massachusetts (May 24, 1999) (“ Stern Aff.”) 160. Asof September 30, 1999 — three years after
BA-MA alegedly opened its markets to competition — BA-MA reports that it has provisoned only
7,522 two-wire analog POTS loops, 2,243 two-wire digital 1oops, zero four-wire analog loops, and
zero DS-1 loops. See Technica Session, DTE 99-271 (Nov. 18, 1999), vol. 9 at 1556-57.
Nevertheless, BA-MA asserts that these statistics done demondrate that BA-MA has the requisite
systems and processes in place to provison loops to CLECsin significant commercid volumes. 1d.

36.  Thefact that BA-MA has provisioned a few thousand |oops over the course of
three years, most of which are serving CLEC business customers, does not demondtrate that BA-MA
has the ability to provision the thousands of residentia and business loop orders BA-MA can expect to
recelve from CLECs each day when loca markets are fully and irreversibly open to competition in
Massachuseits. Moreover, BA-MA'’ s performance during loop cutoversis a significant factor when
judging whether BA-MA is providing CLECs with nondiscriminatory access to unbundled loops, and
BA-MA'’s gatigtics of loops provisioned say nothing about how many of these loops were provisioned
on time, and correctly.

37. For these reasons and others, BA-MA'’ s ability to provide nondiscriminatory
access to unbundled loops cannot be established until BA-MA'’ s loop provisoning systems and
processes have been thoroughly tested by KPMG. Thistesting has not yet even begun.

38. Infact, Bell Atlantic’s performance in New Y ork —where testing has been
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completed by KPMG and where the loop provisioning systems and processes are the same as those
used by BA-MA in Massachusetts — raises sgnificant doubts about BA-MA's ability to provide large
volumes of loops in Massachusetts. As the Department of Justice concluded in its evaluation of Bell
Atlantic’' s New Y ork section 271 application to the Federd Communications Commission:
Bell Atlantic’s performance in processing orders for hot cuts of unbundled |oops gppears to
suffer from anumber of deficiencies which, collectively, impose sgnificant costs on CLECs and
degrade the qudlity of service they can offer to their customers. Because of these deficiencies,
competition through thisimportant mode of entry is serioudy constrained.*®

39. In addition to cutovers of existing service, BA-MA must demonstrate adequate
performance in providing new loops. But MCI WorldCom is experiencing significant problems with the
ddivery of new voice-grade loops in both Massachusetts and New Y ork.

40. First, MCl WorldCom continues to have problems in obtaining usable
demarcation information in conjunction with Bell Atlantic’singtdlation of new unbundled loops.
Demarcation information, which describes where the BA-MA technicians have terminated the loop
facilities, is necessary in order for the customer’ s hardware vendor to be able to extend didtone to the
cusomer’ s equipment. A cutover cannot be successfully completed without thisinformation. Although

BA-MA isnow findly providing demarcation information, this information is not dways accurate. BA-

MA must continue to improve its performance in this area.

®Evauation of the United States Department of Justice, In the matter of Application by New
Y ork Telephone Company (d/b/a Bell Atlantic - New Y ork), Bell Atlantic Communications, Inc.,
NYNEX Long Distance Company, and Bdll Atlantic Globa Networks, Inc., for Authorization to
Provide In-Region, InterL ATA Servicesin New York, CC. Docket No. 99-295 (Nov. 1, 1999)
(“DOJNY 271 Evduation”) at 14.
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41. Second, BA-MA'’ s on-time performance for new loops s poor, and when loops
are provisoned, MCI WorldCom has found that they are often defective. Based on Bell Atlantic's
responses to trouble tickets, amgority of these defects have been the result of an “open” condition in
the Centrd Office, meaning that BA-MA has not wired the loop to the Main Digtribution Frame, avery
basic sep in the inddlation process. Despite this evidence that the problem lies with its own technicians,
BA-MA’sinitial response to MCl WorldCom's complaints was to propose that MCl WorldCom
engage in “cooperative testing” amilar to that which some data CLECs, who typicaly order small
quantities of loops, have adopted to ensure that they can serve their customers. However, thistype of
overdght of BA-MA'’s basic ingdlation process is not a scaaole solution for serving large numbers of
loops, including many loops ordered at once to serve asingle end user, as MCI WorldCom does. MCI
WorldCom has asked BA-MA to resolveitsinterna problems with basic ingtalation and continuity
testing before requiring MCI WorldCom to devote additiona resources to helping BA-MA carry out
this fundamenta function for voice grade loops. BA-MA has now indicated that one way to insure
proper loop ingdlation is for MCI WorldCom to commit definitively to provide didtone prior to the time
that the BA-MA technician arrives to physicaly ingdl the loop, enabling the BA-MA technician to test
for didtone to verify that he has correctly connected the circuit. MCl WorldCom continues to discuss
this and other possibilities with BA-MA’s RCCC saff.

42, L oops Served by IDL C Facilities. Despite its unequivoca obligation to

provide CLECs with nondiscriminatory access to unbundled loops, BA-MA admits that it does not
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aways provide CLECs with the same loop facilities that it uses as part of its own retail services. See
Stern Aff. §33. Indeed, BA-MA sates that when a customer migratesto a CLEC, BA-MA will never
lease a tand-alone loop served by IDLC technology to the CLEC, even if BA-MA previoudy served
the customer with IDLC, and despite the fact that the recurring charges that BA-MA currently charges
CLECs are based on the assumption that BA-MA is deploying a 100% | DL C-competible network.
Instead, BA-MA will reassign that customer’ s service to dternate spare facilities -- either loops served
by Universal Digital Loop Carrier (“UDLC”) or copper pairs. Seeid. 133, n.24. And for those CLEC
customers for which a suitable copper pair or UDLC facility does not exist, BA-MA will make dternate
fecilities available to a CLEC only if the CLEC assumes respongibility for their congtruction cods. See
BA-MA Discovery Response DTE-MCIW 2-20 (Sept. 24, 1999).7

43. BA-MA'’srefusa to provide loops served by IDLC to its competitors even
when BA-MA has itsdlf served the customer with IDLC facilitiesis highly discriminatory. Copper pairs
and loops served by UDLC are vastly inferior to loops served by IDLC. Consequently, MCI
WorldCom and other CLECs must be able to lease loops served by IDLC if they are to compete
effectively with BA-MA. Thisis especidly true in Massachusetts where a large percentage of loops are

served by IDLC, and many customers will be affected. In addition, the number of IDLC-served loops

BA-MA stated during the technica conference that there are absolutely no instancesiin
M assachusetts where dternate facilities do not exist when IDLC is deployed. See Technicd Session,
DTE 99-271 (Nov. 18, 1999), val. 9 at 1609, 1681. Thisclaim issmply not true. Asdescribed
below, MCI WorldCom has aready been involved in at least one Situation where it ordered aloop
from BA-MA that was served by IDLC and no dternate facilities existed. It took BA-MA over five
weeks to get back to MCI WorldCom with the cost of constructing the aternate facilities.
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can only be expected to grow over time. See Technical Session, DTE 99-271 (Nov. 18, 1999), val. 9
a 1693-94. Thus, astime goes on, this problem will become more and more severe.

44. A loop served by IDLC has digtinct and significant technical advantages over
copper pairs and loops served by UDLC facilities, and isaso less costly. Thistechnica contrast is
particularly great when comparing IDLC to copper pairs. IDLCs concentrate traffic and support a
much more efficient network design than routing distinct copper pars dl the way from the centra office
to each consumer’s premises.

45. BA-MA'’s subgtitution of copper pairsfor IDLC can aso result in noticesble
degradation in service for the customer. Depending upon its age and condition, the copper may not
provide reliable service. Moreover, depending on the copper’ s length and condition, the customer may
experience an gppreciable degradation in voice quaity -- hisses and cracks (impulse noise and
attenuation) that were not present when BA-MA was providing service over IDLC. Because of these
very problems, BA-MA has replaced copper feeder with digital loop carriers where necessary
throughout its network.

46. Customers returned to service using copper pairs may aso notice considerably
degraded service when transferring data. Depending upon the length and qudity of the copper wire
brought back into service, an Internet user with a 56 Kbps modem may receive a noticeably dower
modem bit-rate when the Sgnd is traveling on analog copper wire than when the data is trandferred over

amuch shorter copper connection to an IDLC with adigital transmission facility connecting it to the
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centrdl office switch.

47. Findly, ISDN and DSL service may not be available for customers served by
long copper loops. 1SDN does not ordinarily work if carried on an anaog copper loop for more than
18,000 feet and DSL loses asgnificant amount of its avallable bit rate after traveling 12,000 feet on
copper, while some DSL technologies stop working atogether on loops greater than 18,000 feet in
length. Thus, BA-MA'’singstence that it will bypassits loops served by IDLC by providing CLECs
with long copper loops will foreclose CLECs &hility to offer many customers ISDN and DSL services.
Presumably, many CLEC customers who experience these problems will switch back to a superior
sarvice offered by BA-MA.

48. Many of these technicd limitations associated with copper loops are not solved
by BA-MA’s commitment to provide loops served by UDLC in place of some IDLC loops. UDLC is
an inefficient technology that became outdated at the same time that carriers converted from analog to
digitd switches. With UDLC and an andog switch, adigitd sgnd ariving a the centrd officeis
converted to voice grade anadlog Sgnds a a Centra Office Termina and then terminated on the line Sde
of the Main Digribution Frame. A connection for each voice grade Sgnd is then made between the
horizontd sde of the Main Digtribution Frame and the andog switch.

49.  Withtheintroduction of digitd switches, the digitd to andog converson a the
centrd office became unnecessary and inefficient. Thisis because the andog signd has to be converted

back to digitd (through an Andog Interface Unit) before connection to the switch line port of the digitd
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switch. For thisreason, locd exchange carriers have deployed IDLC instead of UDLC. Useof IDLC
eliminates the digita-to-anaog and andog-to-digital conversons at the centrd office and dlowsthe
digitd sgnd to flow unimpeded (and unconverted to andog) from the digita loop carrier to the switch
line port.

50.  Deployment of IDLC iscritica for the provison of data and enhanced services
because the multiple analog/digital conversons required by UDLC result in dower transmisson of data
through a customer’s modem. If BA-MA customers served on IDLC move to MCI WorldCom and
are downgraded to UDL C, when they plug in their persona computers and attempt to download
information from the Internet, their modem speed will be reduced from 56 Kbpsto 28.8 Kbps.

51.  Also, because of multiple andog/digita conversons, and because UDLC isan
older technology and no UDL C vendors have integrated DSL functiondity with ther UDLCs, UDLC
technology isincapable of supporting DSL services. Thus, MCI WorldCom customers downgraded
onto UDLC will be unable to utilize DSL services.

52. BA-MA’sfilings and tesimony in this proceeding ignore the sgnificant limitations
of serving customers with a copper pair or UDLC fecilities. Moreover, BA-MA has never given any
technica reason why it cannot provide CLECs with loops served by IDLC. Instead, BA-MA has
raised purported operationa and regulatory issues. For example, BA-MA clamsthat in order to
provide CLECswith IDLC loops, it will have to develop anew UNE and/or new UNE combinations

with DS-1 interfaces that are currently not offered by BA-MA. See BA-MA Response DTE-MCIW
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2-27, 2-28 (Sept. 24, 1999). Thisissueis clearly something that can be easily solved by BA-MA.
Nevertheless, BA-MA has refused to agree to aloop provisioning collaborative to resolve these types of
Issues. BA-MA should not be dlowed to hide behind such trivid impediments when, in the meantime,
CLECs abilities to compete in Massachusetts are being significantly impeded.

53. Bdl Atlantic has fully admitted in states other than Massachusettsthet it is
technically feasible to unbundle loops served by IDLC and provide those loops to competitors. Thus,
versons of IDLC that contain the GR-303 integrated interface (commonly called Next Generation
Digitd Loop Carriers (“NGDLCs’)) can be unbundled a the DS-1 level. The GR-303 interface
enables IDLC facilities to be unbundled, among other methods, by routing CLEC traffic to the CLEC's
own interface group, and then eectronicaly rerouting that traffic to the CLEC' sfacilitieson DS-1s,
without ever converting the digital Sgnd to andog. Therefore, whenever BA-MA has an IDLC with the
GR-303 interface indaled and CLECs are willing to interconnect at the DS-1 leve it iseasily possble
for them to do so.

54. Bdl Atlantic itself conceded in the New York that it is technicdly feasble to
unbundle loops served by IDLC a the DS-1 levd:

To the extent that CLECsreach aleve of penetration into a particular centrd office that would
jugtify DS1-leve interfacesto adigital loop carrier system, electronic cross-connection of
NGDL C loops would be possible in aforward-looking architecture. . .

Report of Bell Atlantic-New Y ork on the Feagbility of Alternative Means for Implementing Centra

Office Cross-Connections, NY PSC Case 95-C-0657 ¢ d. (Nov. 23, 1998) (“BA-NY Feasbility
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Report”) at 14 (Att. 5, attached hereto).

55. TheNYPSC recently found that it is technically feasible for BA-NY to leaseto
competitors loops served by IDLC with GR-303, and that GR-303 technology will be assumed in the
upcoming New Y ork UNE rate-making proceeding. Specificaly, the NYPSC found that:

[S]ubscriber loops can be most efficiently provided viaintegrated digital loop carrier technology
using the GR-303 protocol, and [] the employment of this technology will dlow for eectronic
cross-connections and for the provision of ISDN-BRI. Moreover, in combination with afiber-
based integrated digita loop carrier network, thiswould al but eiminate the need for a copper
main digribution frame a the centrd office -- apotentid sgnificant savingsin investment and
expense.
Order Directing Rate Reductions, NYPSC Case 95-C-0657 et d. (Oct. 21, 1999) at 11 (Att. 6,
attached hereto). Even Bell Atlantic has admitted that deployment of GR-303 results in sgnificant cost
savings over older forms of IDLC, not to mention UDLC and copper pairs. See BA-MA Response
DTE-MCIW 2-60 and proprietary attachment.

56.  Although BA-MA cdamsit hasno GR-303 DLC gpplicationsin its network
today, see BA-MA Response DTE-MCIW 2-59 (Sept. 24, 1999), BA-MA has provided a network
plan indicating that BA-M A Proprietary Begin** REDACTED **BA-MA Proprietary End See
BA-MA Responses DTE-MCIW 2-60 & attachment; Technical Session, DTE 99-271 (Nov. 18,
1999), val. 9 a 1686. And even where BA-MA has older versons of IDLC (i.e., with the TR-008
interface) ingtaled in its network that are not currently capable of being dedicated to a CLEC or multi-

hosted between BA-MA and other CLECs, such equipment can be outfitted with this functiondity

without regard to whether BA-MA itsdlf uses such capatility.
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57.  Fordl of these reasons, BA-MA’s proposd to reassign an existing customer
served by aloop with IDLC technology to either a copper pair or UDLC fecilities when that customer
migrates to a competitor is highly discriminatory and anticompetitive. Without access to loops served by
IDLC, MCl WorldCom's and other CLECS ahility to use unbundled loops to serve resdentid and
amall business customers will be severdly impaired.

58. Moreover, even if a CLEC isforced to accept BA-MA' s offering of a copper
par or UDLC, BA-MA consgtently fals to move cusomers to dternate facilitiesin atimely or efficient
manner. BA-MA has proposed and implemented the same coordinated “hot cut” loop provisioning
processthat itisusng in New York. See Stern Aff. §58. These hot cut procedures are designed to
connect active loops from BA-MA'’s network to a CLEC' s network with minima service disruption.
Thus, for hot cuts of loops not served by IDLC (when a BA-MA technician must only perform a cross-
connect at the centra office), BA-MA agrees to perform the hot cut at any specific time MCl
WorldCom asks, which is usudly after 6 p.m. when there will be little disruption to acustomer’s
business.

59. But when the hot cut involves aloop served by IDLC (which involves work by a
BA-MA technician at both the centrd office and in the fidd at the remote termind), BA-MA indgts that
its technicians will only perform the hot cut during the customer’ s business day and refuses to designate
an exact time during the day when the hot cut will occur. Instead, BA-MA will only agree that the hot

cut will occur at some unspecified time during afour hour window (i.e, 8am.to 12 pm.,or 1 pm.to 5
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p.m.). See Technica Session, DTE 99-271 (Nov. 18, 1999), val. 9 at 1675.

60. Asareault, CLEC customers are forced to experience service disruption at the
height of their business day, without even knowing the exact time when the disruption will occur.
Moreover, because the disruption will happen when the BA-MA technician performswork &t the
remote termind -- rather than at the customer’s premises -- the disruption will come as a complete
surprise to the cusomer. The customer may be on the phone and suddenly lose did tone, or may be
about to make acal and find the phone dead. Potentid MCI WorldCom customers have been unwilling
to accept these arrangements. For this reason and others, BA-MA’s hot cut processis highly
discriminatory.

61. In addition, BA-MA has been guilty of sending confirmations of cutover dates
before verifying whether or not the loop to be cutover is served by IDLC. Asaresult, after MCl
WorldCom has notified and committed to a customer that the cutover will take place on a specific day,
BA-MA has notified MCI WorldCom that the cutover will have to be postponed until BA-MA
determines whether dternate copper pairs or UDLC facilities exist or, if they do not, until those fecilities
are condructed. This has resulted in needless inconvenience and cost for both MCI WorldCom and its
customers, many of whom have scheduled work by third-party vendorsin reliance on the scheduled
cutover date.

62. Lastly, where dternate facilities either do not exist or are not of good qudity and

BA-MA mugt congtruct new facilities, BA-MA sometimes does not notify the CLEC of this fact until

-33-



REDACTED —FOR PUBLIC INSPECTION

less than 24 hours before the scheduled cutover. See Technical Session, DTE 99-271 (Nov. 18, 1999),
vol. 9 at 1622-24. Thus, hours before the scheduled cutover, the CLEC isforced to notify its customer
that the cutover will be significantly delayed. Indeed, in a least one ingtance, it has taken BA-MA over
five weeks to inform MCI WorldCom of the cost for congructing the new facilities.

63. Loops Served by Optical Remote Switching Modules. BA-MA reports

that there are twenty optica remote switching modules (*ORMS’) in Massachusetts serving 57,210
loops or 1.2% of all loopsin the state. See BA-MA Response 2-30, 2-34 (Sept. 24, 1999).28 Of
these twenty ORMs in the state, eight are located in Boston, serving 22,176 loops or 3.7% of the loops
in Boston. See BA-MA Response 2-29, 2-33 (Sept. 24, 1999). BA-MA treats loops that are served
by ORMs the same as loopsthat are served by IDLC. BA-MA will never lease an ORM-served loop
to CLECs, but ingtead will transfer the customer’s service to dternate UDLC or copper fecilities. See
BA-MA Response DTE-MCIW 2-35 (Sept. 24, 1999). ° Where no dternate fadilities exist, BA-MA
will congtruct new facilities, but at a high cost to the CLEC. See Technica Sesson, DTE 99-271 (Nov.
18, 1999), vol. 9 at 1596-97.

64. Thisis highly anti-competitive because aloop served by an ORM (likean IDLC

loop) is usudly connected to the centrd office by high-speed fiber facilitiesthat carry adigita sgnd with

18At the Technica Sessions, BA-MA reported there are twenty-one ORMs in Massachusetts
right now. See Technicd Sesson, DTE 99-271 (Nov. 18, 1999), vol. 9 at 1598.

PBA-MA witnesses have testified that dl ORMsin Massachusetts arein the fidd. See
Technical Session, DTE 99-271 (Nov. 18, 1999), vol. 9 at 1593.

-34-



REDACTED —FOR PUBLIC INSPECTION

no analog converson. By transferring the customer’s service to UDL C facilities or copper pairs, BA-
MA deprives CLECs and their customers of these efficiencies. For al of the reasons discussed above,
CLEC customers moved from IDL C facilitieswith ORM to UDLC or copper pairswill experience a
serious degradation in service when transmitting and receiving data

65. Of the twenty ORMs deployed in the state, twelve have no spare dternate
fadlities See BA-MA Response DTE RR 66 (Nov. 18, 1999). BA-MA has no policy to deploy
ORMswith dternate facilities. Therefore, where no spare facilities are available and a CLEC would like
to offer service to a customer served by one of these ORMs, BA-MA will have to construct aternate
facilities. The specid congtruction costs charged by BA-MA to do so are unique and determined by
BA-MA on anindividud case basis. See Technica Session, DTE 99-271 (Nov. 18, 1999), val. 9 at
1601-02.

66. For two MCI WorldCom unbundled loop orders a two ORM dSitesin
Massachusetts (Rockland and Framingham), BA-MA has quoted M Cl WorldCom the exorbitant
charge of $395.01 per loop per month for ten years to congtruct dternate facilities. See BA-MA
Response DTE RR 67 (Nov. 18, 1999). This charge would result in atotal charge of $47,400 over the
ten year period. BA-MA has stated that even if the customer terminates service with MCl WorldCom
sooner than the ten years, MCI WorldCom would still be respongble for the remaining balance.
Moreover, the time frame given by BA-MA to complete congtruction of the aternate facilitiesis 16 to

24 weeks, with the interva for providing only a specific time and cost quote taking gpproximately five
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weeks. See BA-MA Response DTE RR 67 (Nov. 18, 1999).

67.  Thesetermsand conditions are highly discriminatory because it will be
impossible for MCI WorldCom to recoup these costs from a customer, and no customer will tolerate
waiting 16 to 24 weeks to receive new service from MCl WorldCom.

68. MCI WorldCom has asked BA-MA to provison UNE-P at unbundled loop
prices as a solution for provisoning an unbundled loop when the loop contains an ORM. But BA-MA
has refused to do so, tating that it will only provison UNE-P for these customers if MCI WorldCom
paysthe full UNE-Prate. BA-MA has aso refused CLEC requests to provisions loops served by an
ORMsvia EEL, but has not to date provided any explanation for itsrefusd.

69. L oops Used to Provide Advanced Services. Despite BA-MA’sclamsto

the contrary, see Stern Aff. 147, BA-MA is unable adequately to provide loops to its competitors to be
used for DSL-based services in commercidly sgnificant quantities. Thisisan especidly criticd falurein
light of the important role DSL technology islikely to play as telecommunication markets evolve, and in
light of the FCC' s ruling in the UNE remand proceeding.® In that proceeding, the FCC declined to
require ILECs generdly to make available DSL-equipped loops as part of the UNE platform. Without

access to DSL-equipped loops, CLECs will have to obtain stand-alone DSL-capable loops™ and attach

2| n re Implementation of the L ocll Competition Provisions of the Telecommunications Act of
1996, CC Docket No. 96-98, Third Report and Order and Fourth Further Notice of Proposed
Rulemaking, FCC 99-238 (rel. Nov. 5, 1999).

2IDSL-“equipped” loops have BA-MA’s dectronics dready attached while DSL-“capable”
loops are “clean,” with no repeaters, bridged taps, etc., and are ready for use once CLECS attach
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them to their own DSL equipment collocated at ILEC end offices and/or remote terminas. Accordingly,
if BA-MA cannot effectively deliver gand-aone DSL-capable loopsin commercidly sgnificant
quantities, it will retain amonopoly over this technology, and an insurmountable advantage in offering
bundled products that telecommunications customers want.

70. One of the most glaring deficiencies in the way BA-MA makes DSL-compatible
loops available to CLECsisitsrefusa to provide CLECs with nondiscriminatory access to dl loop
makeup information on area-time, mechanized basis. The pre-ordering processes introduced by BA-
MA do not provide this necessary functiondity. Asaresult, it isimpossble for CLECsto inform their
customers promptly and reliably of the availability of DSL-based services. Thisisthe same deficiency
that MCl WorldCom and dl mgor data CLECs complained of in their commentsto Bell Atlantic's New
York section 271 gpplication to the FCC and the same deficiency that the Department of Justice
identified as a significant problem.?

71. BA-MA currently offers CLECsthree tiers of accessto loop qudification data.
First, CLECs can mechanicaly access amechanized loop qudlification database specifically designed for
BA-MA’slimited ADSL retall offering. See Stern 148. Second, CLECs can request that BA-MA
menudly research and provide additional loop make-up information. Third, CLECs can request that

BA-MA conduct an engineering query for more detailed information about the loop. See BA-MA

their own dectronics.
2See DOJNY 271 Evduation at 26.
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Response DTE-MCIW 2-51 (Sept. 24, 1999); Technica Session, DTE 99-271 (Nov. 18, 1999), vol.
9 at 1561-52.

72. It is anticompetitive that BA-MA’s mechanized loop qualification database only
provides loop make-up information reevant to the limited DSL servicesthat BA-MA offersits own
retal cusomers. BA-MA'’s mechanized loop qudlification database does not provide loop make-up
information that is critical for CLEC-specific DSL offerings, which vary substantialy from BA-MA's
DSL retail offering -- an offering limited to ADSL.%* For example, BA-MA' s database only contains
data about (1) loop length induding bridged tap for non-loaded loops?* (load coils should not have been
place on loops that are under 18,000 feet), and (2) whether or not the loop can support BA-MA'’s

ADSL retail offering —asimple yesor no response®® See DTE-

BADSL isan “asymmetric’ DSL configuration designed to provide a high-bandwidth signd in
the downstream direction (up to 1.5 Mbps for loops up to 18,000 feet in length and up to 7 Mbps for
loops up to 6,000 feet in length, assuming 2-wire loops of 24-gauge copper) and alower bandwidth
ggnd in the upstream direction. 1t is frequently deployed for customers whaose primary interest is high-
speed Internet access, which involves heavy downstream traffic flows (i.e., downloading web-ste
pages) and little upstream traffic (i.e., afew keystrokes and occasonad uploads of email and data
files).

2*The loop length with bridged tap provides the “tota loop length.” But CLECs require the
“working loop length” — the loop length without bridged tap — to determine what types of DSL can be
offered. Thisisbecause providing the total loop length introduces the possibility of severe margin of
error in the length information provided. For example, aloop that measures atota length of 18,000
feet could have up to 6,000 feet of bridge tap, and thus only 12,000 feet of working loop length.

#There are severd reasons that aloop may fail to meet BA-MA’ s technica requirements for its
retall ADSL offering. For example, in addition to the loop (including bridged taps) being grester than
18,000 feet in length, the loop may require “conditioning” (i.e., the remova of bridged taps and load
cails), or may be provided over adigita loop carrier sysem. The yes/no indicator in the mechanized
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MCIW 2-51 (Sept. 24, 1999); DTE-MCIW 2-52 (Sept. 24, 1999); Technica Session, DTE 99-271
(Nov. 19, 1999), vol. 9 at 1561-62. Nevertheless, BA-MA has indicated that it will charge CLECS® a
monthly recurring charge of $0.61 per loop for access to its mechanized loop qudification database,
which iswhat Bdll Atlantic currently charges CLECsin New York. See Technical Session, DTE 99
271 (Nov. 19, 1999), vol. 10 at 1859; BA-NY’s Proposed P.S.C. 916 Tariff (effective Sept. 9, 1999)
(“BA-NY DSL Tariff"), section 5.5.2 (Att. 7, attached hereto).”

73. But there are different kinds of DSL technology and to determine whether a
copper loop can work with those other DSL technologies, more and different information is needed

about the loop. CLECs who wish to offer more than the one kind of ADSL offered by BA-MA need to

know, in addition, (1) the length of the loop without bridged taps, 8 (2) the location and number of

bridged taps, (3) the loop wire gauge, (4) spectrum management information, (5) the presence of load

loop qudlification database does not contain any of this detailed information.

BA-MA is currently preparing a DSL unbundled loop tariff. See BA-MA Response DTE-
MCIW 2-45 (Sept. 24, 1999).

?'Designating this charge as a monthly recurring charge makes absolutely no sense because it
compensates BA-MA for the alleged costs associated with a CLEC dipping into the database one time.
Such a charge should be non-recurring.

®Bridged taps refer to the ILEC practice of configuring the loop plant in such away that a
singlewire pair can be used to serve multiple end-user locations (although not smultaneoudy). DSL
technology can be deployed on aloop equipped with bridged taps, so long as the bridged taps are not
excessvein length. Thetotal cumulative length of bridged taps on aloop must generdly be lessthan
2,500 feet to support DSL service.
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coils? digita loop carriers, repeaters® Digita Added Main Lines (“DAMLS'),3! pair gain devices and
potentid disturbers (eg., T-19), and (6) the avalahility of dternate qudifying facilitiesif the loop does
not quaify for DSL. BA-MA acknowledges that none of this critical information isincluded in BA-
MA’s mechanized loop qualification database. See BA-MA Response DTE-MCIW 2-51 (Sept. 24,
1999).

74.  All of thisinformation is critical because each DS technology has different
parameters and its own unique loop requirements. For example, ADSL can only be offered to
customers within gpproximately 18,000 feet of a centrd office (which iswhy only information about
loops up to that length isincluded in BA-MA'’s database), while SDSL and IDSL can be provisoned on

loops of up to 20,000 feet and 26,000 feet in length, respectively.® 1DSL uses the same coding and

| oad coils are devices placed on a copper loop at regular intervals if the loop exceeds a
certain length, typicaly 18,000 feet. Load coils modify the eectrica characteristics of a copper loop to
overcome the atenuation distortion associated with long loops. No DSL technologies can be deployed
on loops equipped with load colils.

ORepeaters are used to boost the signa strength to avoid attenuation on long loops. Repesters
must be removed before loops can be used for dl DSL services, except IDSL.

3IBA-MA and other incumbent have recently begun deploying atechnology known as DAML,
which are devicesthat are placed in the distribution portion of the loop plan and are used to derive two
voice-grade POTS circuits from a single copper pair. The presence of DAMLSs precludes use of the
loop to support most DSL technologies.

329ymmetric DSL, or “SDSL,” supports symmetrical data transmission rates of up to 1.5 Mbps
in each direction for loops that do not exceed 20,000 feet in length, assuming 2-wire loops of 24-gauge
copper. Integrated DSL, or “IDSL,” supports a data transmission rate of 128 Kbps in each direction
on 2-wire loops of up to 26,000 feet in length, assuming loops of 24-gauge copper.
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parameters as ISDN and, therefore, unlike al other forms of DSL which require “clean” copper loops
from end-to-end (i.e., no interfering loop equipment such asload coils, repeaters, and digita loop
carriers, and minima bridged taps), IDSL loops can include repeaters and digital loop carrier systems.

75.  Thus, aCLEC can only determine the type of DS service that would be best
suited for a particular customer if it has accessto dl information about that customer’sloop. Indeed, if a
customer’ s loop is more than 18,000 feet in length, BA-MA'’ s mechanized |oop qudlification database
will not contain any information about that loop.>® See BA-MA Response DTE-MCIW 2-52 (Sept. 24,
1999). However, there are types of DSL service that a CLEC may be able to provison over aloop
longer than 18,000 feet, and the CLEC needs detailed information about the make-up of the loop to
provision the appropriate DSL service®

76.  Theonly way the CLEC can access that information is through BA-MA'’stime-
consuming manua processes. See BA-MA Response DTE-MCIW 2-51 (Sept. 24, 1999). Thisis

Inadequate because when a customer calls a CLEC to inquire about DSL service, the CLEC needs

*In New York, a least, Bell Atlantic has made a verba commitment to include al “non-
loaded” loops (i.€., no load cails), regardless of length, in the mechanized loop qudification database.
MCI WorldCom does not know whether or not this has happened. In any event, this commitment by
Bdl Atlantic does not add much new information to the database because most loops of grester than
18,000 feet contain load coils and, therefore, are till excluded from the database. The only loops that
will be added are those whaose length with bridged taps exceeds 18,000 feet (and therefore were
formerly not included in the database), but whose length without bridged tapsis less than 18,000 feet
(and therefore are not loaded).

¥BA-MA indicates that even High Bit Rate DSL (“HDSL") requires BA-MA to conduct an
engineering query to determineiif it can be provided over a particular loop. See Technicd Session,
DTE 99-271 (Nov. 19, 1999), vol. 10 at 1845.
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ingtant access to dl information about the technical make-up of the customer’sloop in order to efficiently
and rapidly determine the best possible service for the cussomer. BA-MA'’s mechanized loop
qudification database does not presently meet this critical need.

77. CLECswho find BA-MA'’ s mechanized |oop database inadequate must resort
to two manual loop qudification processes. First, a CLEC may request that BA-MA conduct aManua
Loop Qudification.® Although this process provides dightly more information than that contained in
BA-MA’s mechanized loop qualification database, it is o inadequate. BA-MA’s Manual Loop
Qudification will only provide a CLEC with: (1) theloop length induding bridged taps, (2) the presence
of load coils (yes or no), (3) the presence of adigitd loop carrier (yes or no), and (4) whether or not the
loop isADSL/HDSL qudified (yesor no). See BA-MA Response DTE-ATT 1-131 (Sept. 24, 1999).

78.  Thisinformation iswoefully deficent for CLECswho would like to offer
something other than ADSL service. In fact, the only additiond useful informetion that a CLEC will
receiveis the identification of adigitd loop carrier, and even thisinformation is inadequate because it
does not include whether or not spare facilities exist if in fact the customer is served by adigital loop

carier.® Asgated above, however, CLECs need additiona information, including the length of the

3In New York, BA-NY charges CLECs $62.13 per loop to conduct a Manual Loop
Qudification. See BA-NY DSL Tariff, section 5.5.2, 5.5.4.1. BA-MA'’switness during the Technica
Sessions indicated that BA-MA’s cost studies calculated a charge of $60.91. See Technicd Session,
DTE 99-271 (Nov. 19, 1999), vol. 10 at 1848.

%As mentioned earlier, BA-MA has agreed to rearrange the customer’ s service to either a
copper pair or UDLC if the loop is served by IDLC. However, rearrangement onto UDL C does not
resolve the technica issues for use with DSL technologies. Thus, CLECs must know whether or not
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loop exduding bridged taps, the location and number of bridged taps, the loop wire gauge, spectrum
management information, and the presence of load coils, repeaters, DAMLS, and pair gain devices.

79.  Sincethe Manud Loop Qudlification will not provide a CLEC with the loop
make-up information it needs, it inevitably will have to request that BA-MA conduct an Engineering
Query. Upon such arequest, aBA-MA enginear will manually look a multiple sources®” and provide
the CLEC with a least four additiond pieces of information: (1) number and location of bridged taps;
(2) number and location of load cails; (3) number of repeaters; and (4) presence of Pair Gain Devices.
See BA-MA Response DTE-MCIW 2-51 (Sept. 24, 1999). In New Y ork, Bell Atlantic’s Engineering
Query dso supplied information about the length of the loop without bridged taps, the location of a
digitd loop carrier (ill with no indication whether aternate copper facilities exist), and the cable gauge
at aspecific location. See BA-NY DSL Tariff, section 5.5.1.1(D).

80. When BA-MA conducts an Engineering Query, it will not only charge CLECs

for the query itsdlf, but aso for an Engineering Work Order, which involves the engineering costs

dternate copper facilities exis.

3"One of these sourcesis aBA-MA internd mechanized database called LFACS, which
contains much of the loop make-up information that CLECs need (i.e., presence, number and location
of bridged taps; presence of load coils; length by gauge; number of gauge changes, presence of pair
gain devices, DLC, or DAMLSs, and whether dternate facilities are available). See Technicd Session,
DTE 99-271 (Nov. 19, 1999), val. 10 at 2005-07. In addition, BA-MA hasindicated that its Trunk
Interoffice Record Keeping System (TIRKYS) retains the presence of T-1 circuits in specific cable
complements. BA-MA refusesto provide CLECs with real-time, mechanized access to either of these
databases, or any direct access to these databases on aread-only basis. Moreover, BA-MA is
unwilling to populate its mechanized loop qudlification database with any data from the LFACS or
TIRKS database.
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associated with verifying facilities availability, writing the work order and preparing a specid hill. See
BA-MA Response DTE-MCIW 2-54 (Sept. 24, 1999). In New Y ork, these two charges totaled
more than $200 per loop, and BA-MA'’ s witness at the Technica Sessions Stated that the charge in
Massachusetts would likely be the same. See BA-NY DSL Tariff, section 5.5.2; Technicd Sesson,
DTE 99-271 (Nov. 19, 1999), val. 10 at 2001. Even with these charges, BA-MA 4till will not provide
information relating to DAMLS, T-1s or dternate facilities.

81 Clearly, CLECswould need to utilize the Engineering Query option in virtualy
every ingance to determine conclusively what types of DSL an individud loop can carry. But the cost of
the query is so high asto make its use economicaly impossble. Additionaly, a CLEC srdiance on this
manua process would sgnificantly and unreasonably ddlay its provison of DSL servicesto its
customers. Infact, Bell Atlantic proposed in New Y ork, and will likely do the same in Massachusetts,
that an Engineering Query takes three days for it to complete, at least during norma demand periods.
See BA-NY DSL Tariff, section 5.5.3; Technical Sesson, DTE 99-271 (Nov. 19, 1999), vol. 10 at
1847.

82.  Thesum of the maiter isthat no CLECs will be able to offer, in commercidly
ggnificant quantities, DSL_-based services other than the ADSL service offered by BA-MA, if they have
to rely on the expensive and time-consuming manua processes proposed by BA-MA. BA-MA isthe
steward of the Commonwesdlth’sloop plant, a vauable commodity it has been dlowed to construct and

maintain as the monopoly provider of telephone service in the Commonwedlth over the last century.
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BA-MA refusesto create an eectronic database containing the characteristics of that loop plant
necessary to put that loop plant to use to provide high-speed data services through DSL -based
technology, except to the very limited extent that BA-MA itsdlf is prepared to offer such services.

83.  Thisisunacceptable. It effectively denies the citizens of Massachusetts the fulll
use of their telephone lines, and by so doing subjects them to precisaly the kinds of abuses that
competition is designed to dleviate -- the monopolist’s tendency to deter innovation whenever it done
decides it cannot profit by its development. it dso assures BA-MA will have an unfair “first mover”
advantage in the DSL market: only when BA-MA decidesthat it will benefit from the deployment of a
range of DSL-based services will it develop the necessary eectronic |oop databases that will make such
deployment possible. And only wheniitsretall offering is ready to be deployed will it create the
infrastructure to support that offering. Other CLECswill forever lag behind. Inamarket in which
consumers demand a bundled service offering that includes high-speed data, this firs-mover advantage
in the provision of data services will prove fatd to CLECs that would like to compete by offering their
own unique bundle of services. It isno wonder that other States to have addressed this question have
concluded that their ILECs should be required to create an el ectronic database that enables dl LECsto

provide the full range of DSL-based services®

38| ndeed, the New Jersey and Pennsylvania commissions recently recognized this. The New
Jersey commission ordered Bell Atlantic to populate its mechanized loop qudification database by
March 31, 2000 with, among other things, the presence of DAMLS, the presence of load cails, the
presence of digital loop carrier, and loop wire gauge. See In re the Board' s Invedtigation Regarding the
Status of Loca Exchange Competition in New Jersey, NJBPU, Docket TX98010010, Summary
Order, a 8 (Oct. 6, 1999). Meanwhile, the Pennsylvaniacommission criticized Bell Atlantic for faling
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84. In addition to cumbersome and costly DSL loop pre-qudification procedures,
BA-MA’sDSL offering will dso include high non-recurring chargesto “condition” DSL loops.
Although BA-MA has not yet tariffed these conditioning charges, it has indicated that the rate structure
will be smilar to that proposed in New York. See BA-MA Response DTE-MCIW 2-47 (Sept. 24,
1999). If that isthe case, BA-MA'’s conditioning charges will likely be enormous. For example, in
New York, Bell Atlantic charges $423.94 for removing one bridged tap from aloop, and $945.39 for
removing multiple bridged taps from aloop. Meanwhile, Bdll Atlantic in New Y ork charges $1,466.84
for removing load coils from aloop up to 21,000 feet in length, and $1,814.49 for removing load coils
from aloop up to 27,000 feet in length. See BA-NY DSL Tariff, section 5.5.2.

85.  Adding these charges together, the totd amount charged by Bell Atlanticin New
Y ork for ordering and provisoning atwo-wire ADSL qudified loop of less than 18,000 feet in length
could total over $1,500 in non-recurring charges. See BA-NY DSL Tariff, section 5.5.2. Meanwhile,
if a CLEC requires aloop of longer than 18,000 feet in length to provide DSL service to a customer, the
total chargesto a CLEC may exceed $4,000 per loop. Seeid. section 5.5.2.

86. A CLEC amog certanly generdly will be unable to recoup al these costs from

the customer. Thus, if BA-MA’sDSL charges are amilar to or higher than those proposed by Bell

to provide competitors with real-time eectronic access to crucia loop makeup information, and
concluded that Bell Atlantic’s mechanized |oop information database (which isidentical to the database
proposed in Massachusetts) “isinsufficient because this database was devel oped to support the specific
needs of BA-PA’s more limited ADSL retail offering and does not include crucia loop information
needed for other XDSL services.” Pennsylvania Public Utility Commission Docket No. P-00991649,
Opinion and Order (Sept. 30, 1999) at 113-14.
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Atlanticin New York, CLECS ahility to compete with BA-MA for DSL customers will be severely
impeded.

87. Lagly, BA-MA’sDSL offering is discriminatory because BA-MA insgtsthat it
will continue to use its own undefined and undefended proprietary spectrum management guidelines until
“final adoption” of industry standard power spectral dendty (“PSD”) mask standards. See Stern Aff.
148. Yet BA-MA has made no commitment to comply with dl industry standard PSD mask standards
once they are adopted, and has not yet taken any affirmative steps to implement those industry standards
that already have been findly adopted. Specifically, BA-MA has made no commitment to accept
deployment of DSL technologies that comply with industry standards T1.601, T1.413 and TR28, which
have been adopted and which the FCC has said are presumed acceptable for deployment. Seelnre

Deployment of Wireline Service Offering Advanced Teecommunications Capability, First Report and

Order and Further Notice of Proposed Rulemaking, CC Docket No. 98-147 (rel. March 31, 1999)
(“First Report and Order and NPRM”) 1167. Nor has BA-MA committed to deploy any technology
which *has been successfully deployed by any carrier without sgnificantly degrading the performance of
other services or has been approved by . . . any state commission.” |d.

88. BA-MA'’sindstence that CLECswho wish to deploy DSL must follow BA-
MA’s proprietary spectrum management guidelines is contrary to the FCC' s requirement that
incumbents provide “ nondiscriminatory access to [itg] spectrum management procedures and policies,”

see Firg Report and Order and NPRM 9] 72, as well as with these more specific FCC requirements.
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89.  Appaently, the only DSL technologies BA-MA iswilling to discuss are those
DS technologies which it offersits own retall cusomers. BA-MA indicates that it will dlow
competitors to offer other varieties of DS only if the technologies have been “demongrated to work”
and “do not cause interference in the network.”  See Stern Aff. 47. But this determination — which has
never been more fully explained by BA-MA — should not solely and exclusively be made by BA-MA.
The FCC specificaly rgected this practice, finding that “incumbent LECs should not unilaterdly
determine what technologies LECs, both competitive LECs and incumbent LECs, may deploy. Nor
should incumbent LECs have unfettered control over spectrum management standards and practices.”
First Report and Order and NPRM 1 63. Findly, in thisregard, BA-MA has never committed to honor
the FCC' s standard that a LEC may not deny any use of its network unlessit provesto the state
commission that the use “will sgnificantly degrade the performance of other advanced services or
traditional voice band services” Id. §67.

90. In sum, the residents of Massachusetts have to date been deprived of the many
benefits of DSL. While this no doubt protects BA-MA’s monopoly-priced T-1 service, it badly
disserves the public interest. Nothing in BA-MA'’ sfilings suggest that BA-MA is a this point willing to
open its market to DSL competition.

Unbundled Switching

91. BA-MA reportsthat, to date, it has not received any orders in Massachusetts to
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provide unbundled local switching. See BA-MA Response DTE 2-88 (Oct. 8, 1999).*° Thisis
principaly because BA-MA’s UNE-P offering in Massachusetts is wrought with discriminatory
redtrictions and anti-competitive charges. Asin New Y ork, the vast mgority of unbundled switching
arrangements that BA-MA will provide will be apart of the unbundled network eement platform.

92.  Asareault, BA-MA’sdbility to provison locd switching remains largdy
theoreticd in Massachusetts. Moreover, BA-MA'’s provision of loca switching has not yet been tested
by KPMG or any other independent third-party.

93. MCI WorldCom expects that when testing does occur in Massachustts, the
independent third-party tester will discover that BA-MA'’ s provision of locd switching is plagued by
many of the same problemsasin New York. In New York, Bdl Atlantic's ability to provison loca
switching was largely hampered by Bell Atlantic’ srefusd to test and insure that the Network Design
Requests (“NDRS’) used to configure Bell Atlantic's switches were implemented properly.*

94. In New Y ork, where switching tests were inadequate, MCl WorldCom's
fledgling commercid endeavors encountered a variety of switch trandation errors with results ranging
from MCl WorldCom customers being routed to BA-branded directory assistance, to customers being

unable to reach certain area codes or numbers, including 911. Such errors can a worst be

%I n the recent Technical Sessions, BA-MA indicated that it had recently provisioned 404
UNE-P orders, which would include the switching eement. See Technica Sesson, DTE 99-271
(Nov. 19, 1999), vol. 10 at 1921.

“OMCI WorldCom recently submitted its first Massachusetts NDR, which is not scheduled for
completion until the first week of December.
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life-threatening, and at best are extremely destructive of MCl WorldCom’s service and  reputation and
thusits ability to compete.

95.  Toavoid subjecting customers to these problems, BA-MA'’ s switch provisoning
must be rigoroudy tested, and measures put in place to guarantee continuing performance when
switching functions must be updated, as for example when new area codes are added.

96.  Anadditiona sgnificant reason that MCl WorldCom and other CLECs have
not leased unbundled loca switching from BA-MA isthat current unbundled switching rates are
ggnificantly inflated, falling to reflect the substantial discounts that BA-MA receives from vendors when
they purchase new switches. Asaresult, BA-MA'’s switching rates are not based on the cost of
providing switch-related network eements.

97. In adopting a permanent unbundled switching rate, this Department, like the
commission in New Y ork, completely accepted BA-MA'’' s assertion that it would not recelve the
substantiad discounts from switch vendors that it did in 1994 during the switch replacement program.
BA-MA speculated that these substantia discounts resulted soldly from BA-MA's one-time, large-scale
converson from analog to digita switches, and that a carrier replacing existing digital switches with new
ones, rather than converting from anaog to digita, would be unable to receive the same discounts.

98. Jugtasin New York, this Department accepted BA-MA'’s speculation and

excluded these substantid discountsin calculating switching rates* But the New Y ork commission has

41See Order Denying Moation to Reopen Phase 1 and Ingtituting New Proceeding, NY PSC,
Case 95-C-0657 et d. (Sept. 30, 1998) at 3.
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snce reversed its position and, based on new evidence, has concluded that the substantia discounts
were not uniquely associated with the anaog-to-digita switch replacements, but are dso availadle for dl
new switch purchases.*? Bel Atlantic did not dispute the accuracy of this new evidence and, in fact,
admitted that it “misspoke’ when it previoudy stated that the higher discount level was limited to analog-
to-digital replacements. Bell Atlantic now admits that this claim was wholly erroneous.*®

99.  Asaresult of thissgnificant error, the NYPSC has begun afull re-examination
of most UNE rates -- including rates that reflect no switching costs. According to the NYPSC, the
Inaccurate testimony from Bell Atlantic has resulted in a“web of interconnected effects,” influencing its
pricing decisonsin a“variety” of “unpredictable’ ways, and warranted not only a comprehensive review
of UNE switching rates, but of al UNE rates* The samereview, a least for switching, should be

required in Massachusetts.

PERFORMANCE MEASUREMENTSAND REMEDIES
100. Asthe Department recently recognized in its Letter Order on Find OSS Master
Test Plan (Nov. 19, 1999), BA-MA's current performance measurements and remedies— consisting of

measurements and remedies from the Consolidated Arbitrations and supplemental metricsincluded in

“Seeid. a5 & n.3.
®Seeid. at 7, 9.
“Seeid. at 10-11.
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BA-MA’s section 271 filing — do not adequately address FCC and DOJ concerns relating to section
271 compliance. The Department highlighted a number of deficiencies with BA-MA's current
performance plan, including the need for additiona measures, disaggregation of UNE-L and UNE-P
flow-through data, and an accurate hot-cut measurement. The Department further noted that, based on
aKPMG comparison study of the measurements proposed by BA-MA versus the measurements
endorsed by DOJ and reported in other jurisdictions— including New Y ork — it soon will issue a
supplementd list of measurements not included by BA-MA inits section 271 filing. According to the
Department, these supplemental measurements, when combined with the measurements aready
proposed by BA-MA, will congtitute an adequate Performance Assurance Plan (*PAP’) to be
examined by KPMG.

101. While the Department is moving in the right direction in issuing a supplementa
list of performance measurements, it is not enough to just adopt measurements for the purpose of the
KPMG test. The PAP that is adopted should be subject to the full adjudicatory process, including
CLEC input. In addition, CLECs should be given the opportunity to comment on BA-MA'’s business
rules for any additiona measurements, as well as comment on the business rulesthat BA-MA
implemented pursuant to the Department’ s earlier arbitration rulings.

102. The PAP should dso include sufficient remedies for poor performance to deter
BA-MA from backdiding into poor performance once it has achieved interLATA entry. The

consequences for poor performance under BA-MA'’' s existing performance remedies plan are not nearly
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severe enough to deter non-compliance.
Performance M easur ements

103. At aminimum, the performance measurements devel oped as part of the New
York Carrier-to-Carrier process, asfindized in the New York 271 proceeding, as well as the full
disaggregation ordered in New Y ork, should be incorporated into BA-MA'’s performance plan in
Massachusetts. Bell Atlantic has voluntarily agreed to these same measurementsin New Jersey and
Pennsylvania and has even added additiond measurements to address specific problemsin the Bell
Atlantic-South region. But, so far, BA-MA has refused to import these measurements into

M assachusetts.

104. Change Management. One of the Sgnificant omissonsin BA-MA'’s current
performance plan is the absence of any performance measurements or remedies for change
management. These measurements and remedies are critica to ensure that BA-MA does not suddenly
change its OSS interfaces or software to the surprise and detriment of CLECs. More specifically,
change management measurements and remedies ensure that BA-MA will (1) send timely notices to
CLECsof dl interface changes, (2) send CLECstimely and appropriate documentation for those
changes, (3) dlow CLECsto test and vaidate new software before itsintroduction, and (4) timely repair
software problems caused by BA-MA software changes.

105. Change management measurements and remedies have been ordered in New

York by the NYPSC. These measurements and remedies are:
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Percent Change Management Notices Sent On-Time (notification and confirmation)
** Performance credits from $250,000 to $500,000 depending on magnitude of miss

Change Management Notice Delay 8 Plus Days (notification and confirmation)
** Performance credits of $25,000 per day

Percent Software Vdidation
** Performance credits from $100,000 to $1,000,000 depending on the magnitude of
themiss
Delay Hours— Failed/Rgected Test Transactions — No Workaround (Software Resolution
Timdiness)
** Performance credits of $50,000 per day per release
106. Despite the presence of change management measurements and remediesin
New Y ork, they are not currently part of BA-MA'’s performance plan in Massachusetts. These
measurements and remedies clearly need to be imported into Massachusetts prior to section 271
approval.
107. OSS. BA-MA needsto include as part of its performance plan a better
measure of OSS Avallability. Specificdly, this measurement needs to test OSS availability on a
disaggregated basis.
108. Itisunclear from BA-MA'’sfilings whether BA-MA aggregates dl OSS
interfaces in its measurement or whether it only tests the availability of one preorder OSS interface, Snce
that is the only interface addressed in BA-MA witness Garbarino's affidavit. See Affidavit of Kenneth

L. Garbarino on Behdf of Bdl Atlantic-Massachusetts (May 21, 1999) (“Garbarino Aff.”) 114. Inany

event, disaggregation by interface for each OSS interface that CLECs use is heeded if the measurement
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Isto be of any benefit a dl.

109.  For example, BA-MA should measure the availability of the Web GUI 11 (until
discontinued) and the new GUI |11 interface. For both systems, CLECs have recently been experiencing
many outages. BA-MA has clamed in the past that it cannot measure GUI |1 query response times, but
it recently acknowledged in New Y ork and at the November 23, 1999 DTE technical hearings that it
can measure the GUI 111. See Technical Session, DTE 99-271 (Nov. 23, 1999), vol. 12 at 2431.
Therefore, BA-MA can use GUI 11 queriesto measure thisinterface s availability, just as it uses such
queries to measure the avallability of the EIF and the EDI nterface. BA-MA clearly must measure the
avallahility of the preordering interfaces that CLECs actudly use rather than the EIF interface that no
CLECsuse.

110. Inaddition, noticeably absent from BA-MA'’sreporting is query response times
for its Web GUI and Regjected Query Intervals and the Number of Queries that Time Out, with a
gandard limiting time outs. MCl WorldCom has experienced dow responses, time outs and outages
with both the EDI PreOrder and GUI |11 interfaces. Also, BA-MA needs to adopt a measurement on
whether BA-MA reports OSS Outages Within 20 Minutes of when the outage occurs. Such a
measurement has been adopted in New Y ork.

111. Findly, even for those OSS interfaces that BA-MA currently measures with its
EnView robots, MCl WorldCom is concerned about whether these robots can accurately emulate

query response times and monitor interface availability. MCl WorldCom is not convinced that the
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scripts accurately emulate dl types of queries made by CLECS, such as covering requests for multiple as
well as sangle page CSRs, multiple as well as sngle telephone number reservations, and loop quaification
queriesthat produce non-qudified, as well as qudified type responses. And asfor using the canned
robot queries that only pull up the same account or same number for testing interface avail ability, MCl
WorldCom is concerned that the queries only go through one of four ECX pert boxes, and not the boxes
that the mgjor carriersare using. This methodology is flawed because it does not capture the outages of
the other three EXCpert boxes.

112. Orde Confirmation Timeliness. BA-MA'’s current measurement for Order

Confirmation Timelinessis deficient to the point of being of little use. Firg, athough BA-MA often
Issues multiple confirmations on a single verson of an order, the Order Confirmation Timeliness
measurement only measures the timeliness of the first confirmation. Thus, the measurement excludes the
timeliness of dl later confirmations resent by BA-MA, even if the reason that BA-MA resent those
confirmations was BA-MA error.

113. Thisiscontrary to what is being donein New Y ork where the NY PSC has
required Bell Atlantic to count al resent order confirmations. The NYPSC' srationde in doing so isthat
if Bell Atlantic were only required to test the timeliness of the first confirmation it sends, then Bell Atlantic
would have the incentive to initidly send unusable confirmations in order to meet the intervad, and then
take itstime to send a later accurate and completed order confirmation, since these later confirmations

are not measured for timdiness.
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114. Second, BA-MA'’s measurement for Order Confirmation Timelinessis deficient
because its benchmark of 90% istoo low given the extremdy long interva of 72 hours (for 10 or more
lines) st for confirmation. The interva for order confirmations rardly is more than 48 hours in most
dates. Thereis no judtifiable reason that it should take 72 hours to confirm an order.  For example,
SBC agreed in Texas to a 48 hour measurement interval for manual loop orders of greater than 50 loops
and for eectronic confirmations of loop order of more than 100 loops. Thus, BA-MA'’ s measurement
interva of 72 hours for eectronic confirmations is excessve and should rardly be missed by BA-MA. It
is not, therefore, a helpful measure of BA-MA'’s performance. MCl WorldCom would be surprised if
BA-MA takesthislong to tdll itsretail customers when their ordersfor 11 or more lines could be
delivered.

115. Findly, BA-MA does not include a business rule recommended by KPMG in
the New York OSStest. The rule, subsequently adopted by the NYPSC in the Carrier-to-Carrier
proceeding, requires BA-MA to use the completion notice receipt date by the CLEC as the stop clock
for ingances where the confirmation is missing.

116. Flow Through. Despite the Department’s explicit order to provide a
designed/achieved flow through measurement over ayear ago, BA-MA 4ill has not done so and only
offers the flow through metric set forth in the FCC's Merger Order. Moreover, the 95% measurement
on the achieved flow through measurement, as revised from 99% in the NY PSC’'s November 5, 1999

Carrier-to-Carrier order, should be carried over to Massachusetts. CLECs were not aware of how
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many orders identified as * desgned to flow through” actudly fell to manud intervention until the
NYPSC’s June 30, 1999 Carrier-to-Carrier order set the first 99% standard based on KPMG's flow
through experience, and BA-MA scurried to do studies of what fell out, and why, in trying to fight this
gandard. The beneficial workshops with CLECs on this issue only slemmed from the NY PSC setting
this benchmark, and such a process might have begun in Massachusetts before New Y ork if only BA-
MA had promptly complied with the Department’s 1998 order establishing the new FHow Through
metric.

117.  Further, as CLEC questions during the November 22nd and 23rd DTE technical
hearings highlighted, much of the fall out of the flow due to what BA-MA clams are CLEC error are
often errors caused by the CLEC sinahility to prepopulate orders based on preorder query information,
lack of clear or any identified business rules from BA-MA, or use of an address from the CSR that does
not match an address in the Address Vdidation database that is acceptable for flow through.

118. Hot Cuts. BA-MA'’s current hot cut measurement captures only on-time
performance by BA-MA (i.e., completed during the cut over window). See Garbarino Aff. §77. For
thisreasons, KPMG in New Y ork stated that this hot cut measurement was inadequate. A hot cut
measurement needs to cgpture much more information than on-time performance, such as how early,
late and defective cuts affect the customer’ s service. It dso needs to address the problems CLECs face
when defective loops are delivered and whether troubles with defective loops can be reported

immediately. Finaly, the hot cut metric needs to capture the number of ordersthe CLEC “supped” to
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push back the due date, and the mean time to restore a customer with a hot cut service disruption.

119. Billing. BA-MA daesthat it is currently developing a measurement for bill-
accuracy, and that as of October 1999 it will be able to report results for that measurement. See
Technica Sesson, DTE 99-271 (Nov. 22, 1999), vol. 11 at 2110. Apparently, the measurement will
compare, for both wholesdle and retall customers, the totd adjusted billed dollar amounts divided by
totd billed revenues. Seeid. at 2110, 2267. Despite the fact that Bell Atlantic has agreed in New Y ork
to report the total number of errorsthat led to the adjustments, and despite the fact that thisinformation
Isaccessbleto BA-MA, BA-MA has not committed to report the number of billing errorsin

Massachusetts. Seeid. at 2112-14.

120. Provisoning Completion Notices. BA-MA only is providing abilling
completion notice measurement. BA-MA opposes implementing the provisioning completion notice and
sandards for measuring the time from actual work completion to notification of the CLEC. The hilling
completion notice only measures the time from when the order closed in the billing system. In measuring
billing completion natice in thisway, BA-MA is adle to close anatice in the billing system — weeks after
actud work completion and weeks after being lost in post-completion discrepancy (“ped”) limbo (as
gpproximately 10,000 of MCI WorldCom'’ s billing completion notices currently arein New York) —and
meet theintervd for ddivery of the billing completion notice by noon the next day.

121. Butif BA-MA measured the intervals for average and on-time provisoning until

receipt of the completion notice, which is when CLECs can provide service information to the customer
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and gart billing, then the natice intervals would likely be short and the notices would be sent in dl cases.
Thus, BA-MA would have to quickly and regularly provide billing completion notices or missthe
completion interva. This latter gpproach has been gpproved by the Pennsylvania PUC (the text of the
order has not been released yet) and would reduce the number of completion notice metrics required by
the NY PSC to address inadequacies with Bell Atlantic’s origina billing completion notice metric.

122. Disaggregation. Generaly, BA-MA'’s performance measurements should be

disaggregated by service type — such as between UNE-L and UNE-P. See DOJNY 271 Evduation at
6. Currently, BA-MA’s measurements aggregate multiple types of serviceinto asingle category, which
could mask discriminatory conduct with respect to one type of service. At aminimum, BA-MA should
offer the full disaggregation agreed to in New Y ork.

123.  Without sufficient retail and wholesde disaggregation, CLECs will not be able to
determine on an “ gpplesto-gpples’ basisif they are recaiving parity with BA-MA for particular
sarvices. Moreover, even if CLECs are recelving the standard interva in BA-MA’ s product interval
guide, they cannot be certain that thisis parity with what BA-MA is providing its own customers. The
gopropriate level of disaggregation should include, among other things, dl resde products provided by
BA-MA, dl the UNEs and UNE combinations ordered by the FCC in its Rule 319 Order (plus any
additions ordered by the Department), dl interface types used by CLECs for OSS processes, and dl
collocation arrangements that have price or interval differences.

Performance Remedies
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124.  Performance measurements aone are not sufficient to curb BA-MA'’s incentives
to provide inferior service to competitors attempting to win away BA-MA customers. Indeed,
performance measurements are useless if BA-MA can violate them with no fear of consequences. For
this reason, effective, saf-executing enforcement mechanisms that are automatically triggered upon BA-
MA'’s non-compliance with established performance measurements and are sufficiently severe to deter
non-compliance are absolutely necessary. If the enforcement remedies are too low, BA-MA will readily
incur them asasmdl and fixed cost of doing busness. No enforcement scheme will achieveits gods
unless the cost of non-compliance is higher than the cost of compliance.

125.  The enforcement mechanisms contained in BA-MA’s performance plan fall to
meet these requirements and effectively render the few measurements BA-MA proposes meaningless.
For example, BA-MA'’s enforcement mechanismsinclude “incident-based” or “per-occurrence’ credits
for missed ingtallation appointments and out of service over 24 hours, which compensate CLECson a
per individud event bass. See Garbarino Aff. §95. The credit a CLEC will receive from BA-MA isa
percentage of the associated non-recurring or recurring charges. For example, for afirst missed UNE
ingtallation gppointment, BA-MA will credit the CLEC 25% of non-recurring charges. Meanwhile, BA-
MA will credit the CLEC 1/30th of the recurring charges of each day a customer is out of service over
24 hours.

126. These credits are whally insufficient and plainly give BA-MA absolutdy no

incentive to comply with the measurements. Indeed, BA-MA has a greater economic incentive to pay
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the low credit than to provide reasonable and non-discriminatory serviceto CLECs. Asagenerd
amount, these low credits do not account for:

. BA-MA’sretention of customer’s business, potentialy for many yearsif the customer
decides againg switching to the CLEC due to submeasurement service;

. The CLEC'sloss of additiond potentid customers due to diminished good reputation of
customers; and

. BA-MA'’sgan in market sharein the long distance markets (after section 271 gpprova)

due to customer’ s dissatisfaction with competitors loca service resulting from BA-

MA’s poor performance.

127. Moreover, as noted by the FCC Common Carrier Bureau in a September 28,
1999 |etter to SBC, if per-occurrence credits are very low, payments would never reach substantial and
meaningful levels until BA-MA is consderably out-of-parity for a service with huge volumes, such as
Resde POTS sarvice. Meanwhile, for services with low volumes, such as advanced services, BA-
MA’s payments would be very small because the number of occurrences would be so few. Thus, even
if a CLEC suffered serious degraded service, BA-MA would have no economic incentive to meet the
measurement or change its performance behavior. See L etter from Lawrence E. Strickling, FCC
Common Carrier Bureau to Priscilla Hill-Ardoin, SBC Tdecommunications, Inc. (Sept. 28, 1999).

128. BA-MA could easily absorb the per-occurrence cost of discouraging unbundled
loop business growth for CLECs, particularly with the CLECs paying very high monthly recurring costs

for collocationsto BA-MA while not being able to generate sufficient business to cover the costs of the

collocation space and the outrageoudy high powering charges each month. Under such a scenario,
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CLEC paymentsto BA-MA would offset the amount BA-MA pays out as per-occurrence loop
remedies. Thiswould discourage customers from switching from BA-MA to CLECs, or remaining with
CLECs once they do switch.

129. An gppropriate remedy plan for Massachusetts would be a per-measure remedy
plan based on the specific performance of each measure for each individud CLEC. The remedies
would increase with the magnitude, duration and expanse (number of measures missed) of the poor
performance. For measuresthat are related, such as hot cut problems, the remedy plan would set one
remedy if any those measures are missed.

130. BA-MA would not be over-compensated for arandom variation, which has a
probability, but not a certainty, of occurring each month and which varies based on the atigtica test
critical value used to determine aremedy. For instance, if the Department adopts the modified z score
for determining parity performance for measures with aretail andog and setsacritical value of -1.645,
then no alowed misses of measures should be permitted. The level of confidence that the poorer
wholesde was not random is 95% at this leve of the critica vdue. It may be reasonableto dlow a
forgiveness every sx months for an equal risk critica vaue of -1.04 (here, chances of errorsin the ILEC
or CLEC'sfavor are estimated based on another ILEC' s data to be equal at about 15%). Thiscan be
addressad in more detail as BA-MA filesits new plan.

131. But that new plan should not include the complex Mode of Entry scoring

methods that the New Y ork plan has with conversonsto 0, -1 and -2 scores (and -2 could be a smdll

-63-



REDACTED —FOR PUBLIC INSPECTION

miss or a huge one, just any measure with aworse score than -1.645) with minimum -X levels that must
be reached before remedies gpply and midpoint and maximum -X scores that trigger increased
remedies. BA-MA should be required to meet benchmarks with no forgiveness or even gatistical tests.
These benchmarks were set with some leve of dlowed failures (5% in most cases where a 95%
sandard is set) and should not be reduced by applying satistica tests or dlowing additiond misses. If
BA-MA fails to meet the 95% standard then aremedy should be paid. The plan should not contain an
overdl cap, but may contain a procedurd cap for the Department to review if the pendties duefit the
crime. The review cap should be sufficiently high so as not to negate the purpose of self-executing
remediesin kegping BA-MA from gtdling payments to CLECs through lengthy regulatory proceedings
and litigation.

132.  Except for being based on aggregate results, Bell Atlantic's Change Control and
Specid Measures plans for the New York PAP plan are closer to the remedies CLECs desire.
Although al types of late change control notices should be included in the plan, the specia remedies are
capped a only $34 million for hot cut and flow through metricsin New York. Here again there should
not be a cap and the remedies should also cover the new restoral of BA-MA-caused customer outage
measurements, as adopted by the NY PSC in its November 5, 1999 order in the Carrier-to-Carrier
proceeding, and to new xDSL timeliness and provisoning qudity, which were added in the find days of
the NY Carrier-to-Carrier proceeding.

133. Thisconcludes our Joint Declaration on behaf of MCl WorldCom.
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